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Service Charges Collected Bank President 


The president bank, without the bank’s knowledge, 
collected service charges from borrowers, cover the cost 
examining titles, preparing papers, etc., and retained for him- 
self the excess over the actual expenses. was held that the 
bank, upon discovering what the president had been doing, 
could recover the amount taken the president. This was 
decided the case Blackburn’s Administratrix (defend- 
ant) Union Bank Trust Company (plaintiff), the 
Court Appeals Kentucky, 106 Rep. (2d) 136. 

The action was brought the bank against the president 
the first instance. Shortly after the suit was commenced, 
however, the president died and the case was revived against 
his personal representatives. 

The plan followed the president described the 
court the following language: 


Appellants’ decedent, Blackburn, was for many years the 


cashier, and later president, the appellee, Union Bank Trust 
Company. was the chief executive and active managing officer 
the bank. considerable portion the business transacted the 
bank consisted loans secured mortgages real estate. The 
portion the bank’s business was handled almost exclusively Mr. 
Blackburn. Subject the approval the board directors, 
decided whether loan should made and determined the sufficiency 
the security and the validity the mortgagor’s title. About the 
year 1920, Mr. Blackburn conceived plan whereby could make 
personal profit out these mortgage loan transactions. Instead 
referring attorney for the bank the duty examining and 
passing upon the sufficiency the titles prospective borrowers 
permitting borrowers _employ their own attorneys furnish 

NOTE For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §988. 
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abstract and report the title, required the borrowers pay 
service charge cover what, his opinion, was sum sufficient for 
examining the title, preparing the mortgages, appraisements the 
property, and for other incidental expenses. The record indicates 
that some time shortly prior 1920 the Fayette County Bar 
Association had adopted scale fees charged for title exam- 
inations and that Mr. Blackburn adopted this scale the basis for 
the greater part the service charge which required the borrowers 
pay. customarily employed regular practicing attorney 
the Fayette County Bar examine and report the titles, and 
paid him fixed fee $10 for each title examined. 
paid stenographer the bank for her services preparing the 
mortgage and tending other details connection with the trans- 
action, and paid one the other bank officials cover 
the expense visiting and inspecting the properties mortgaged 
for the purpose making appraisal. paid the county clerk 
the regular recording fee for recording the mortgage, and 
pocketed the balance the service charge. 

The evidence indicates that number instances the service 
charge was withheld from the loan, the borrower being credited 
the books the bank with the face amount the note given, less 
the service charge. The amount the service charge would 
withdrawn from the note teller’s cash order balance the books 
the bank and would distributed cash Mr. Blackburn 
above indicated. other instances, borrowers gave Mr. Blackburn 
check payable the bank for the amount the service charges. 
far the record discloses, none these instances was check 
made payable Blackburn himself. Mr. Blackburn would custom- 
arily take these checks the note teller and get the cash them 
without indorsement and would follow the same procedure 
making distribution this cash, converting the major portion 
his own use. few instances the borrowers paid the amount 
the service charge cash, but instance shown that this 
payment was Blackburn personally and not agent for the bank. 


holding that the estate was liable against various 
defenses interposed, the court said: 


argued the appellants (administrators) that Blackburn 
was not obligated pay the bank sums charged borrowers for his 
(Blackburn’s) services. Appellants rely the case Lancaster 
Loose Leaf Tobacco Co. Robinson, 199 Ky. 313, 250 997. 
The argument rests the false premise that Blackburn was acting 
behalf the borrowers and was performing services for them 
which the record does not substantiate. The proof fully sup- 
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ports the conclusion that Blackburn acted all the transactions 
agent the bank and behalf the bank. Even had actually 
performed some service for the borrowers, can find justification 
for his action converting money paid the bank without its 
knowledge consent. decision relied has application 
the facts here presented. The profits here realized were received 
the defendant, not his own name, but the name the bank and 
belong the bank, whether they were reasonable and proper not. 
the charges were not reasonable and proper, then the borrowers, 
and not Blackburn, are entitled them. Under circumstances 
can they considered the property Blackburn. 

similarly urged that the money sued for has been extracted 
from borrowers through illegal and immoral plan which the 
plaintiff was party either originally ratification through its 
attempt recover the amounts collected from Blackburn. Aside 
from all other questions, obvious that even the sums collected 
from borrowers were improper and illegal, this matter between 
the bank and the borrowers, and furnishes basis for claim 
Blackburn that entitled retain sums appropriated from the 
till the bank pursuant his own machinations. would require 
violent presumption assume that the attempt here recover 
amounts collected erring agent amounted ratification 
approval the agent’s wrongful acts. Irrespective whether the 
service charge was excessive usurious, the money was collected 
the bank through Blackburn its agent. was the bank’s money, 
and not Blackburn’s, and obvious that Blackburn’s wrongful acts 
cannot justify him converting the money his own use the 
theory that should not have collected the first place. Further- 
more, Blackburn himself alleged his answer that the charges made 
were not excess the reasonable value the services rendered 
“by him.” the face this pleading, difficult find basis 
for assuming that any question usury presented this record 
whatever the issue might between the bank and one the 
borrowers. 

argued that the bank not entitled accounting (a) 
fair compensation paid its officers for title examinations made 
them the request borrowers, (b) for money extorted from 
borrowers misrepresenting the cost title examinations. the 
outset may pointed out that the commissioner affirmatively found 
that the service charges were collected Mr. Blackburn agent 
for the bank. would not disturb this finding confirmed the 
chancellor even were disposed doubt its correctness. National 
Surety Corp. City Bowling Green, 265 Ky. 36, (2d) 
1080; Chenault Southern Trust Co., 245 Ky. 305, (2d) 
Theatre Realty Co. Meyer Co., 243 Ky. 346, 
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(2d) Williams Denny, 238 Ky. 662, (2d) 668. The 
money was collected for the bank and the name the bank, and 
was the bank’s money, and not the money the borrowers, when 
was misappropriated. find evidence whatever any 
agreement the part the bank pay Mr. Blackburn anything 
other than his regular salary, and find evidence request 
Mr. Blackburn from any borrower that look title. The 
only evidence that Mr. Blackburn ever examined title sought 
inferred from the fact that was frequently seen the county 
clerk’s office. Opposed such inference from his apperance 
the clerk’s office the fact that might have been there make 
transfers releases for any dozen other purposes entirely 
foreign the mission that appellants would have imply. But 
even assuming that examined titles, there showing that 
did with the knowledge consent the bank with any author- 
ity make personal charge for these services. Indeed, ex- 
pressly found that concealed from the bank the amounts pocketed 
him. “Unless otherwise agreed, agent who makes profit 
connection with transactions conducted him behalf the 
principal under duty give such profit the principal.” 
Restatement the Law Agency, 388. The rule that agent 
may not use his position obtain personal profit without the 
consent his principal well and thoroughly settled 
make comprehensive collection authorities unnecessary. For 
example, see Commonwealth rel. Vincent Withers, 266 Ky. 29, 
(2d) 24; King Construction Co. Mary Helen Coal Corp., 
194 Ky. 435, 239 799; Johns Parsons, 185 Ky. 215 
194. 

Appellants claim that because the bank was without authority 
corporation engage the examination titles “as business,” 
equity will not lend its aid further the collection profits derived 
from this “business.” Appellants here again assume that the sums 
sought recovered are some way tainted the original 
impropriety Blackburn’s actions even though paid the bank 
and appropriated him from the till the bank. lender may 
lawfully require borrower pay the actual and reasonable costs 
examining and appraising the security for the loan. Ashland 
National Bank Conley, 231 Ky. 844, (2d) 270. The 
bank did not hold itself out engaging the business examining 
titles. the contrary, the major portion the service charge was 
ostensibly made for the purpose paying attorney perform 
this service. Certainly this was not ultra vires. commissioner 
has found that the charge was reasonable, and the mere fact that 
Blackburn wrongfully appropriated part cannot alter the 
power the corporation make the charge. have pointed 
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out above, the question the rights borrowers the premises 
not before us. The right the bank, the other hand, its 
own funds, misappropriated its agent, cannot the subject 
doubt. 

the final analysis, every action here relied render the 
transactions illegal was the act Mr. Blackburn himself. His whole 
defense rests the assumption that the bank, through him, was 
participant his wrong, and from this seeks apply the maxim, 
pari delicta potior est conditio defendentis. The maxim assumes 
the equal guilt the plaintiff and defendant. Carpenter Arnett, 
265 Ky. 246, (2d) 693. inconceivable that the bank 
was here equal guilt with Mr. Blackburn. Its attempt here 
recover its own property does not make so. 


Investment Guardianship Funds 


statute, providing that guardians shall not remove the 
property their wards outside the state, does not make 
improper for bank, acting guardian, invest first 


mortgage bonds secured realty outside the state. People’s 
State Bank Trust Co. (defendant) Wade, (plaintiff), 
Court Appeals Kentucky, 106 Rep. (2d) 74. 
The action this case was brought against the guardian, 
People’s State Bank Trust Company, Wade, the ward, 
after becoming age. judgment favor Wade was 
reversed upon appeal. 
The ward complained two investments made the 
guardian, one $1,000 first mortgage per cent. real estate 
bond Drake Towers Building Corporation Chicago, and 
the other $1,000 first mortgage per cent. real estate 
bond the Mount Hope Bridge Company Rhode Island. 
These bonds were purchased February, 1928, and each 
turned out very bad investment, resulting loss 
the ward’s estate. was not claimed that the guardian was 
guilty any bad faith but was insisted that the investments 
were not such would made ordinarily prudent 
business man. holding that the guardian was not liable 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§561-564. 
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under the statute prohibiting the removal the ward’s prop- 
erty from the state, the court said: 


provided section 2043 (Ky. St.) that resident guardians 
shall not remove any the property their wards out the 
state without first obtaining the sanction court chancery 
jurisdiction the county which the guardian was qualified. 
Lyne Perrin’s Adm’r, Ky. 738, 869, Ky. Law Rep. 
504, followed Selph Burton’s Adm’r, 407, 408, Ky. 
Law Rep. 310, was held that the lending part the estate 
ward nonresident was effect removal the ward’s 
property violation this statute. The court said: 
policy the law was keep the property their ward within the 
jurisdiction the court, that the rights wards may protected 
and their property preserved. This section has reference notes, 
bonds, money, personal property; fact every species property 
which may lawfully come the hands guardian.” 

While the ultimate decision the Lyne Case and the Selph 
Case may have been correct, and the guardians each those 
cases may have failed exercise that degree prudent judgment 
the investment the estate their wards which the law requires, 
seems that the decision neither case should have been placed 
the provisions section 243 the Statutes. may bad 
judgment lend ward’s money non-resident where the col- 
lection the debt would entail the expense going foreign 
jurisdiction trailing wandering debtor secure the amount due. 
Certainly, however, this not “removing” the property the ward 
from this jurisdiction. While the guardian may thus change the 
form the estate substituting credit lieu his ward’s cash, 
may switch from bank credit individual credit, the estate 
itself this jurisdiction way diminished the change 
form from one species property another. credit less 
“property” than much cash. examination the myriad 
decisions the taxation credits property the residence 
the creditor should sufficient indication the truth this 
conclusion. the light modern business practices and the more 
recent decisions this and other courts, obvious that the con- 
struction placed section 2043 the decisions the Lyne and 
Selph Cases unsound. order avoid any question our atti- 
tude the matter the future, those cases, far they under- 
take construe section 2043, are expressly overruled. 

follows from what have said that the appellee (the ward) 
incorrect his contention that the purchase first-mortgage 
bonds secured real estate outside this jurisdiction per 
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improper that the guardian thereby made insurer the 
cellection the par value the bonds. 


was further held that the investments question were 
not improper under statute providing that fiduciaries should 
not invest “bonds securities any railroad other 
corporation unless such railroad other corporation has been 
operation more than ten years, and during that time has 
not defaulted the payment principal interest its 
bonded debt,” even though neither the building nor the bridge 
was existence the time the investment was made. 

this point, the court had the following say: 


Section 4706 the Statutes, existed the time that the 
investments here complained were made, far pertinent 
here, provided: shall lawful for persons corporations 
holding funds fiduciary capacity for loan investment, invest 
the same real estate, mortgage notes bonds such other 
interest bearing divided paying securities are regarded 
prudent business men safe investments, and make loans with 
such securities collateral; but such funds shall not invested 
the bonds securities any railroad other corporation unless 
such railroad other corporation has been operation more than 
ten years, and during that time has not defaulted the payment 
principal interest its bonded debt.” 

contended that, since neither the Drake Towers Building 
Corporation nor the Mount Hope Bridge Company had had 
corporate existence for ten years prior the time when these invest- 
ments were made, was violation section 4706 purchase the 
first-mortgage real estate bonds either corporation. claimed 
the appellant that the prohibition against the investment bonds 
securities corporation that had not been operation for ten 
years has reference the type bonds and securities known the 
financial world 1892, when section 4706 was first enacted. that 
time substantially the only bonds corporations which fiduciary 
funds were invested were railroad bonds turnpike 
Industrials and public utilities, now recognized, had not made 
their appearance any extent. true that stocks 
corporations were common medium for investment even then. The 
railroad bonds 1892, just today, were many and varied 
character—the general mortgage bond, the income bond, the refund- 
ing bond, the equipment bond, even the debenture bond. None 
these was strictly what now recognize real estate mortgage 
bond note. 
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the railroad became insolvent, had through receiver- 
ship reorganization because was not feasible sell the rolling 
stock equipment apart from the roadbed franchise the latter 
apart from the rolling stock equipment. The whole must 
disposed going concern utter sacrifice was avoided. 
Because these problems receivership reorganization, the 
bonds such companies were too hazardous for the investment 
trust funds unless ten years successful operation vouchsafed for 
the future and reduced the danger default the payment 
interest dividends. The same generalization was applicable the 
stock ordinary commercial corporations. Such stock must have 
dividend paying record before was considered sufficiently con- 
servative for trust money. argued, therefore, that the “bonds 
and securities” found under the ten-year provision section 4706 
were not intended and did not embrace real estate mortgage note 
bond even though executed corporation. 

Certainly could hardly within the reason purpose the 
statute say that trustee could lawfully purchase piece real 
estate with trust money but could not make loan with that same 
real estate collateral the borrower happened corporation, 
even though the obligation would thus secured not only the 
value the real estate but also the credit the corporation. 
“In construing statute the intention and meaning the Legislature 
must ascertained and given effect from examination the whole 
act and the reason and spirit the law must considered. 
can fairly done, statute must construed accomplish 
the purpose for which was intended.” Mann Humphrey’s Adm’x, 
257 Ky. 647, (2d) 17, 19, 584. the same 
token should not construed accomplish result not intended. 

are asked here hold trustee responsible insurer for 
alleged violation statute, although there obviously casual 
connection between the alleged breach statutory duty and the 
ensuing loss. tendency modern decisions has been away from 
harsh doctrine applied innocent trustee. Chapter House 
Circle, Hartford National Bank Trust Co., 121 Conn. 558, 
186 543; Guthrie’s Estate, 320 Pa. 530, 182 248, 103 
1186. Certainly should not extend the wording the 
statute before beyond its plain purpose order accomplish 
inequitable result the absence language the statute 


Experience has demonstrated that the soundness real estate 
mortgage bond depends upon the property back and not upon 
the adventitious circumstance that the borrower 
instead corporation. conclude, therefore, that the species 
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investments here involved were not intended and were not 
proscribed. 


Appellee does not dispute the correctness this construction 
the statute. argues, however, that the investment the Drake 
Towers bond and the Mount Hope bridge bond was improper even 
under this construction the statute, for the reason that neither 
the Drake Towers building nor the Mount Hope bridge was built 
the time when the investment was made and that there was therefore 
nothing other than the land which the structures were placed 
back the bonds the time the investment, and that the purchase 
therefore fell within that class inhibited investments where the 
security was simply the credit corporation which had not been 
existence for ten years. This argument overlooks the very pur- 
pose the trust indenture under which the bonds were issued and 
the duties the trustee connection with the issuance bonds 
any project. should sustain appellee’s construction the 
statute, would prohibit trustee from ever participating 
original issue corporate estate mortgage bonds, when might 
with safety and with great profit the estate which 
administering. Furthermore, the money advanced was not delivered 
directly the debtor corporation but the trustee for the bond- 
holders. The exact terms the trust indentures are not before us, 
but may assume that they were accord with customary business 
practices. land was always lien secure the bonds. Every 
piece material placed the property passed likewise under the 
shelter the mortgage. When consider the original value the 
land, seems clear that there was necessarily all times during con- 
struction real estate value back the bonds amply excess the 
amount advanced the corporation the trustee. 
amount still the hands the trustee, the guardian had not only 
the security the property, but also the credit the trustee and its 
obligations under the trust. conclude, therefore, that the statute 
not open the construction thus sought placed it. 


The Chapter House Circle case, referred above, was 
published the September, 1936, page 752. 
an, important decision dealing with the investment 
bank, acting trustee, mortgage, which mortgage was 
taken the bank’s corporate name. The court held that this 
was improper. The bank should have taken the mortgage 
its name trustee. 


Guthrie’s Estate, also referred above, was pub- 
lished the April, 1936, issue the page 316. 
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Bank Financing Conditional Sale Denied 
Recovery Note 


bank which finances the conditional sale oil stove 
and becomes holder the note given the purchaser 
payment for the stove will not permitted recover the 
note where appears that the stove was sold with guaranty 
that would properly heat the buyer’s premises and the stove 
failed fulfill this guaranty. This was decided the City 
Court Buffalo the case Buffalo Industrial Bank 
should much interest banks and other financial institu- 
tions which engage the business financing conditional 
sales automobiles, radios, furniture, and other articles, 

While bank which finances conditional sale and the 
corporation which makes the sale are, reality, separate and 
distinct corporations, the court points out that they are 
closely allied the matter financing conditional sales 
constitute, effect, two departments, the sales department 
and the finance department, single enterprise. The situa- 
tion the same though the action were brought the 
corporation which made the sale. 

The defendant this case bought oil stove from 
dealer, giving his note for $50 payment. The sale was 
financed the plaintiff bank and the bank became the holder 
the note. Some one representing the seller guaranteed that 
the stove would properly heat the defendant’s home. After 
the stove had been delivered the defendant, discovered 
that was incapable giving sufficient heat. After two 
months, the stove was retaken the seller corporation and 
sold that corporation under legal process itself for $20. 
The bank brings the present action holder the note for 
the balance claimed due. opinion rendered Justice 
Summers the Buffalo City Court reads follows: 

The bank suing the holder note which had its inception 


conditional sales contract between the seller, the Pioneer Air 
Conditioning Company, and the buyer (defendant). 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 
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The facts run thus: The seller conferred with the buyer, delivered 
oilstove his flat. The proposed sale was then submitted the 
credit department the bank. The bank approved and gave the 
seller the form conditional sales note contract used this trans- 
action. This form has it, heavy, readable letters the top, 
the name the bank. Among other blanks filled the form was 
the statement that the buyer had paid $10. The buyer denies that 
ever paid cent. The buyer further sets his defense that 
the stove was delivered him the seller the guaranty that 
would heat his flat, after the seller had surveyed his premises. The 
buyer testifies that the oilstove did not fulfill the hopeful promise 
the seller; that notified the seller this fact, and told him take 
the stove back. the end two months the stove was retaken 
the process replevin, and, public sale, was sold the seller 
himself for $20. The bank now suing the basis the following 
calculations: Original price stove, $50; finance charge, $2.50; 
total, $52.50. Credits: Alleged payment buyer $10; realized 
sale stove seller, himself, $20; unpaid balance, $22.50. 
this, reason the terms the contract, the bank asks for 
attorney’s fee $3.38, together with minimum suit fee $7.50, 
making total $33.38, which, the bank recovers, the defendant 
will forced pay for the companionship the stove for two 
months, while efficiently demonstrated the second law thermo- 
dynamics, wit, that the universe has tendency grow constantly 
colder. 

The steady recurrence conditional sales problems, while not 
involving any instance large sum, seeming importance 
that they constantly touch many lives, causing some financial hard- 
ship; but, beyond the money loss, their judicial treatment some 
instances has left vivid sense injustice lingering with the lowly, 
who, for the most part, are not capable subtle legalistic analysis. 
Hence the following examination the background facts against 
which the modern conditional sale operates. 

Judges, like other human beings, may taken know the 
common environment the day. 

the yesterday business the ordinary retail purchaser 
goods had but one relationship his merchant, that credit 
extended personal, unsecured promise pay. 

The average citizen, and particularly the financially unimportant, 
was more likely know the law negotiable paper, the parol 
evidence rule, than the holding Shelley’s Case.* 

*Shelley’s case ancient decision English court. general was 
the effect that where real property was deeded willed person for his 
life and, the same time, the remainder after the grantee’s death was given 
the heirs the grantee, the grantee took absolute title the property. The 


rule became part the common law this country but has since been altered 
abolished statute many states. 
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But almost overnight the picture changed, and today, from 
basinette burial, the conditional sale contract the constant 
companion our citizenry. The attempt, which has gone with this 
development, project the law merchant, designed and intended for 
dealing between merchants, into the field what may termed 
“household” law, has failed, was bound fail, meet the 
prevailing sense justice. 

common knowledge that, whatever the situation finance 
companies was the past, today they have become facto depart- 
ments the great automobile businesses, without which these indus- 
tries could more operate than sans their assembly lines. The fiction 
has been permitted flourish that these finance companies are 
foreign and distinct organizations, fiction which one, however, 
believes. All sales, when credit sought, are approved these 
financial agencies, and future collections are placed immediately 
their hands. ‘They have become integrated the business, part and 
parcel the one thing. 

the smaller industries, which could not afford the organization 
separate finance companies, the same work has been done 
institutions such the bank plaintiff this case, who, their turn, 
take over the credit management and collection accounts for, and 
become integral part of, the operation these smaller enter- 
prises the individually owned finance corporations the 
greater merchandising companies. 

Looking, without the distortion ancient notions, the picture 
thus presented, find the actual control and management the 
credit and finance sellers doing conditional sale business the 
hands these finance corporations. 

obvious that here have factual joint enterprise 
which, far conditional sales are concerned, the management 
rests the far larger part the hands the finance companies. 
The finance company and the merchant-seller are fact engaged 
one business, like Longfellow’s description man and woman, 
useless one without the other. pretend that they are separate 
and distinct enterprises draw the veil fiction over the face 
fact. 

Seeing thus true focus, should permit the finance company 
isolate itself behind the fictional fence the law merchant? 
Should give ear its protestations that has followed the 
Biblical injunction and has let not its right hand (the finance 
company) know what its left hand (the sales department) doing, 
and, therefore, should unbound the representations the 
buyer the sales division the joint business, representations, 
and promises variance with the terms the printed form, 
printed form impossible reading the present instance save with 
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magnifying glass, and comprehensible only commercial lawyer? 
Should thus throw the burden caution the untrained run- 
of-the-mill buyer, who every means known sales artistry has 
been induced believe that dealing with honorable house? 
Should not the risk the fraud and misrepresentation the sales- 
man the risk the business, rather than the risk the unwary 
buyer? The finance company, being factor part great 
conditional sale commercial machine, should more allowed 
escape from the effects the misrepresentation salesman than 
the merchant himself. This rule imposes great hardship 
the finance company. Zeal shown investigating the credit 
the buyer; let zeal likewise expended investigating the good 
faith the salesman. any hardship imposed this rule, 
only the hardship that has always followed the refusal the law 
permit the divorce honor from enterprise. 

Our problem, then, stripped its masquerade legal verbiage, 
comes this: 

stove was sold householder under promise that would 
heat his home. this failed. The stove was taken back the 
seller after two months had passed and $10 had been paid him. 

The seller thus has his stove and $10. 

Under the facts the law can give him more. Justice also 
seems satisfied. 

Let judgment entered for the defendant. 


Bank’s Donation Community Chest Not De- 
ductible for Income Tax Purposes 


donation bank Community Chest may not 
deducted from gross income for the purpose computing 
the bank’s Federal Income Tax. Such donation not 
“ordinary and necessary business expenditure” within the 
meaning Section 28a the Revenue Act 1928 (26 
Code, This was decided the United States Circuit 
Court Appeals the case Merchants National Bank 
Mobile Commissioner Internal Revenue, Fed. Rep. 
(2d) 

this case was also decided that donations the fol- 
lowing could not deducted: Mobile Winter Fox Hunt 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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Club, Little Sisters the Poor, Christmas Dinners, and 
Santo Domingo Hurricane Relief. 

Two other contributions the Mobile Carnival Associa- 
tion and the Mobile Greater Gulf Coast Fair Association, 
however, were allowed. 

The opinion this case reads follows: 


This petition for review involves small amount taxes, and the 
question presents neither new nor difficult. whether certain 
contributions donations the petitioner bank made the Community 
Chest, and other activities,* were ordinary and necessary business 
expenses and deductible such under section 23(a), Revenue Act 
1928 (26 A.) and note), and Treasury Regulation No. 
promulgated under its authority. Two other contributions, 
the Mobile Carnival Association and the Mobile Greater Gulf 
Coast Fair Association, were allowed. The ones question this 
petition were disallowed for want proof that within the meaning 
the statute and regulations they were incurred ordinary and 
necessary business expenses, looking and resulting direct benefit 
petitioner. 

Old Mission Portland Cement Co, Helvering, 293 289, 
Ct. 158, Ed. 367, the disallowance Community Chest 
donation was approved the round that whether the donation was 
made consideration for benefit flowing directly the donor 
incident its business was fact question, and that the 
finding the Commissioner that was not business expense was 
supported the evidence. But was further said that there was 
evidence before the Board which would support finding that 
was direct business expense. 

Helvering Evening Star Newspaper Co. (C. A.) 
(2d) 604, 605, finding the Board that Community Chest 
donation was ordinary and necessary business expense was re- 
versed for want evidence support it. was reversed because 
the evidence did not support the conclusion that the donation “legiti- 
mately represented consideration for benefit flowing directly 
the corporation incident its business.” 

think may stated generally that the ordinary donation 
Community Chest, these donations are made American 
Community Chest drives, its nature not ordinary and neces- 

*Community Chest Mobile 

Mobile Winter Fox Hunt Club 

Little Sisters the Poor 


Robinson, Christmas Dinners 
Santo Domingo Hurricane Relief 
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sary business expense, given “consideration for benefit flowing 
directly the donor incident its business.” The general 
scheme and purpose Community Chest organizations and the 
method employed obtaining donations them, negative the idea 
that contributors are looking for expecting direct benefit flowing 
therefrom. public interest enlisted campaigns put con- 
nection with the raising funds, the nature and character the 
appeals, and solicitations secure contributions, the attitude the 
public toward the Chests subscribing them, and toward those 
who subscribe, flatly and completely negative the idea that, making 
contributions, business organizations are laying out money business 
expenses from which they expect direct financial return. Contributors 
the Chests must, when they come make out their income tax 
returns, take the position with regard their contributions that they 
took when they were being made, that they were contributions the 
able, general community provision for worthy causes, including 
the benefit those unable. During the campaign petitioner would 
have been the last advance the idea now advances, that the 
donation was being made with ulterior purpose direct 
pecuniary gain. During the campaign such purpose would have 
been strongly scouted. Nothing the evidence all tends show 
that the donation was made for such purpose. There evidence 
that petitioner obtained any direct business benefits from its con- 
tribution the Chest; none that any solicitation was made that 
basis, either offers deposits threats taking them away. 
The effect the bank’s proof its best for its contention merely 
that thought good business, well good charity, make 
donations certain causes. plain, though that the benefit 
its business from such donations was not direct, but very indirect. 

The other items claimed fall within the same category, are gov- 
erned the same principles. certainly true that the evidence 
supports the view that was good business for the bank make 
the contributions which did make, rather, that would have 
been bad business for not have made them, but the good effect 
making, and the bad effect not making, them would have been 
felt not immediately and directly, but remotely and indirectly 
general persistent and persuasive influence, rather than direct 
consideration paid withheld. This but say that there are 
many things the nature community help which business can 
leave undone, which indirectly affect it, and that generous, 
public spirited attitude, expressing itself contributions and dona- 
tions worthy local causes, business asset bank, while the 
opposite attitude handicap. 

may well argued that Congress ought encourage this 
liberality spirit extending corporations the right, already 
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granted individuals, take donations deductions, but Congress 
has denied corporations that privilege. They may not, then, take 
donations business expenses merely because the attitude kindly 
good will they exhibit undoubted, though indirect, business asset. 
None the donations claimed business expenses were made upon 
the understanding that there was quid pro quo. None them 
was conditioned direct business return. they had been 
conditioned, they would have defeated the very purpose, the creation 
maintenance general community good will, for which they 
were given. They would conditioned before long have brought 
about the loss the indirect asset value their cheerful, voluntary 
giving undoubtedly created. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK LIABLE FOR DEPOSITOR’S FUNDS 
APPROPRIATED CASHIER 


City National Bank Bryan Gustavus, Commission Appeals 
Texas, 106 Rep. (2d) 262 


depositor mailed check her bank for her account. 
The cashier sent her deposit slip but actually credited the check 
his own personal account and appropriated the proceeds. was 


held that the bank was liable for the amount misappropriated 
the cashier with interest from the time when the misappropriation 


The this case are bit more complicated than would 
appear from the above statement. seems that the depositor mailed 
the bank two checks, one for $3,500 and one for $2,800. The 
cashier returned deposit slips indicating that the checks had been 
credited her account. matter fact, the $3,500 
check her account, but deposited the $2,800 check the credit 
his personal account. Later, the cashier wrote the depositor 
bank stationery requesting authority loan her funds in- 
terest and she replied giving permission loan $6,000. The cashier 
thereupon drew $3,200 from the depositor’s account and placed 
his own account. This made total $6,000 the depositor’s 
funds now the personal account. The cashier actually 
made loans behalf the depositor but appropriated the en- 
tire sum his own use. However, from time time, deposited 
sums the depositor’s account, sending deposit slips the de- 
positor and informing her that the deposits represented interest col- 
lected loans which had made. The depositor withdrew sums 
from her account from time time, the total such withdrawals 
amounting $3,148.89. was held that the depositor was entitled 
recover $6,424.73 and this amount was arrived allowing 
her $6,000 with interest from the date when the money was mis- 
appropriated the cashier, some ten years before the trial, and 
similar decisions see Banking Law Journal Digest (Fourth 

Edition) §1015. 
683 
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the bank with $3,148.89, the amount withdrawn during 
that period the depositor. 


the trial the case, the depositor was awarded verdict 
the sum $4,005.15. fixing the sum, the court allowed interest 
only from the date when the depositor discovered the misappropria- 
tion and made demand upon the bank for her money, ten years 
after the misappropriation took place. The bank appealed the 
Court Civil Appeals with the unfortunate result that ten years’ 
interest was added the amount the verdict. 


The opinion the Court Civil Appeals, Rep. (2d) 
565, was published the April, 1935, issue the 
page 307. 


Action Mrs. Minnie Gustavus against the City National Bank 
Bryan. review judgment the Court Civil Appeals [77 
(2d) 565], reforming and affirming judgment the district 
court, both parties bring error. 

Judgment the Court Civil Appeals affirmed. 

Lawler Wood, Wayne Lawler, and Dyche, Jr., all 
Houston, and Oak McKenzie, Bryan, for plaintiff. 

Henderson Hoyle, Bryan, and Thompson Barwise, Fort 
Worth, for defendant. 


HICKMAN, C.—The application for each party for writ error 
was granted, resulting the situation that each both plaintiff 
error and defendant error. avoid confusion shall employ the 
designations the trial court wherein Mrs. Gustavus was plaintiff and 
the City National Bank Bryan was defendant. 

December, 1921, the plaintiff, widow, residing Ballinger, 
Runnels county, sent through the mail two checks the cashier the 
defendant bank, cashier and not individual, for deposit her 
the bank. One check was for $3,500, drawn bank 
Ballinger, and the other was for $2,800, drawn bank Dallas. 
Shortly thereafter she received through the mail deposit slips 
ing that both items had been her account the bank. 
matter fact she was credited with only $3,500, the cashier 
the $2,800 item his own account. few days later the cashier wrote 
plaintiff the stationery the bank stating that she wished 
so, the bank, through him, would lend her funds deposit 
its customers from per cent. interest per annum; would 
keep all the papers its vaults just its own papers are handled; 
and would collect and annually remit the interest. She was assured 
that she ran risk losing her money, and that the cashier would 
your interest 


reply this letter the plaintiff gave her permission for the 
handling $6,000 her funds the manner suggested. After the 
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receipt her letter acceptance, the cashier drew check her 
account for $3,200 and placed the same his credit the bank. That 
withdrawal added the $2,800 item totals $6,000, which plaintiff con- 
sented for the bank loan for her. matter fact loans were 
ever made, but the entire amount $6,000 was appropriated the 
his own use. The true facts were concealed from the plain- 
tiff this manner: The cashier represented her from time time 
that the money had been loaned responsible customers the bank 
per cent. interest, and with fair regularity thereafter from year 
year there would deposited her account $480 per cent. 
$6,000), evidence which duplicate deposit slip would sent her 
showing that the deposit was for interest collected the bank the 
loans. From time time plaintiff drew checks upon the bank, but 
the amount money checked out her was less than the amount 
deposited the cashier from year year her credit purported 
interest the purported loan. 1924 the plaintiff thought she had 
enough accumulated her account for additional loan $500 and 
wrote the cashier with regard thereto. After some correspondence the 
plaintiff was advised the cashier that had put out $500 her 
money demand loan bearing per cent. interest, that she could 
the loan any time, and that the borrower had the privilege 
paying when desired. few months thereafter she received 
deposit slip showing that her account had been credited wtih $528.89, 
payment that purported loan with interest. Later, after the de- 
posit another annual interest payment $480, her balance amounted 
more than $1,000, and the cashier purported make loan 
$1,000 for her. matter fact such loan was made, but the 
cashier appropriated the $1,000 his own use. From these facts 
disclosed that the cashier appropriated $6,000 the original deposit 
$6,300 made plaintiff and $1,000 accumulated her credit from 
the so-called annual interést payments credited her account. These 
transactions covered period more than ten years, during which 
time plaintiff drew checks against her account the total amount 
$3,148.89. the fall 1932 the true facts were discovered and the 
the cashier made known, whereupon the plaintiff made 
demand upon the bank for her money. The demand being refused, 
this suit followed. 

the trial court upon jury verdict judgment was rendered 
plaintiff for $4,005.15, arrived this manner: The bank was charged 
with $7,000 and was credited with $3,148.89, the amount actually 
checked out plaintiff during the years over which the transaction 
extended. the difference between these amounts was added interest 
the rate per cent. per annum from October 10, 1932, the date 
her demand. The bank appealed the Court Civil Appeals and 
the plaintiff filed cross-assignments error. That court reformed the 
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judgment the trial court award the plaintiff recovery 
$6,424.73. That amount was arrived the following manner: The 
plaintiff was adjudged entitled recover from the bank the 
$6,000 her original deposit misappropriated the cashier with 
per cent. interest thereon per annum, not from the date demand, 
but from the date its misappropriation, more than ten years before 
the demand, but was charged with the sum $3,148.89 checked out 
her. recovery was allowed for the $1,000 item checked out 
the cashier 1925 from the funds accumulated plaintiff’s account 
the purported interest payments. (2d) 565. Both parties 
filed applications for writs error and, noted above, both applica- 
tions were granted. 

consideration the record has led the conclusion that the 
judgment the Court Civil Appeals should affirmed. the 
main are agreement with the opinion prepared for that court 
Justice Alexander, but, view the contentions here presented, 
deem desirable write briefly upon certain phases the case. 

With reference the liability the bank for return the 
original deposit $6,000 are agreement with the opinion the 
Court Civil Appeals and can see necessity for any further writ- 
ing upon the question. Plaintiff just certainly became depositor 
the bank she had delivered $6,300 cash the cashier his 
office for deposit and had received deposit slips from him return. 

The questions which have particularly challenged our attention are: 
(1) Should plaintiff awarded interest from the date the mis- 
application the $6,000 deposit from the date, more than ten years 
later, when demand was made upon the bank? (2) Should plaintiff 
recover the $1,000 item misappropriated the 1925? (3) 
Should plaintiff account for the sum $3,148.89 checked out the 
bank her? While plaintiff’s original deposit was $6,300 are 
treating were $6,000. This for the reason that she with- 
drew $300 that amount and not included the item $3,148.89. 

The principle elementary that the making ordinary de- 
posit bank brings into existence the relation debtor and creditor 
between the bank and its depositor, the title the money passing 
the bank. Goldstein Union National Bank, 109 Tex. 555, 213 
584; Kidder Hall, 113 Tex. 49, 251 original 
deposit was ordinary deposit, passing the title the $6,000 the 
defendant and creating obligation upon pay same her upon 
demand without interest. Since actual demand was made until 
October 10, 1932, follows that, had transactions intervened between 
the deposit and the demand, plaintiff would entitled recover the 
amount her deposit with per cent. interest per annum thereon 
from October 10, 1932. conceded that the agreement between 
plaintiff and the cashier the effect that the bank would put plaintiff’s 


= 


THE BANKING LAW JOURNAL 687 


money out interest its customers was ultra vires the bank 
and therefore not binding upon it. Plaintiff not entitled recover, 
nor does she seek recover, upon that contract. Neither the bank 
entitled accept benefits therefrom while the same time repudiating 
its binding obligation. The rights the parties should determined, 
nearly may done, permit neither benefit the con- 
tract. charge the plaintiff with the withdrawals made her from 
time time and award her interest only from October 10, 1932, the date 
the demand, would result permitting the bank benefit the 
ultra vires contract. This true because would result permitting 
the use the bank money for more than ten years with- 
out charge. cannot assumed that plaintiff would have kept her 
funds deposit through all these years noninterest bearing ac- 
count. The fraudulent acts and schemes the cashier doubtless had 
the effect designed him inducing plaintiff not withdraw her 
deposit. soon she discovered the fraud and deception she made 
demand for her money, and certain that she would have made 
like demand the time the first had the facts not 
been concealed from her the rights are not 
prejudiced either the contract the fraudulent schemes the 
bank’s cashier. The law will regard that done which would have 
been done but for the wrongs the cashier and determine plaintiff’s 
rights the basis that demand was made immediately upon the first 

The Court Civil Appeals treated the acts the cashier 
the bank plaintiff’s funds, and upon that theory 
awarded interest from the date conversion. Since the funds belonged 
the bank and not plaintiff the time their misapplication 
the cashier, there was, strictly speaking, conversion her funds. 
But determining her rights the basis demand initio, the 
same result reached. 

the other hand, fail charge plaintiff with the money checked 
out her from this account would permit her profit the 
transaction with the cashier. Certainly she not entitled receive 
per cent. interest per annum her money and addition thereto 
the amount paid purported interest under the contract. claimed 
that the bank should not permitted offset its liability with these 
so-called interest payments, because they were made the cashier and 
not the bank. not, strictly speaking, question offset. The 
payments were made and accepted interest, and plaintiff, having 
accepted same interest, must credit them upon the legal interest 
per cent. per annum which she was entitled. Otherwise, the re- 
sult would that she would receive the so-called contract interest 
per cent. and legal interest per cent., and that way profit 
the contract. 
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earnestly and ably argued that, all events, plaintiff en- 
titled recover the $1,000 checked out her account the cashier 
1925. may true, contended, that, regardless the source 
from which that sum was derived, the relation debtor and creditor 
existed between the bank and plaintiff with respect thereto after was 
deposited her credit. But appears that there was deposited 
plaintiff’s purported interest under the ultra vires contract 
the total sum $4,148.89. plaintiff recover this $1,000 item, 
she should charged with $4,148.89. charging her with but $3,- 
148.89, and denying recovery the $1,000, the same result accom- 
plished. 

The judgment the Court Civil Appeals will Since 
neither party has been awarded any relief this court addition 
that granted the Court Civil Appeals, and since each plaintiff 
error here, the costs this court should borne equally them. 
The clerk will assess them. 

Judgment the Court Civil Appeals affirmed. 

Opinion adopted the Supreme Court. 


PAYMENT CASHIER’S CHECK CONTRARY 
INSTRUCTIONS 


Wolf Title Guarantee Trust Co., Supreme Court, Appellate 
Division, 296 Supp. 800 


The plaintiff deposited the Bank United States cashier’s 
check issued the defendant bank. the check was 
lected, the Bank United States failed and the plaintiff imme- 
diately notified the defendant not pay the check. The defendant, 
however, paid the check upon presentment. The plaintiff later re- 
covered substantial portion the check through settlement 
with the receiver. this action, was held that the plaintiff was 
entitled recover from the defendant the difference between the 
amount the cashier’s check and the amount received through the 
settlement, and addition, $2,500 cover legal expenses the 
proceeding against the receiver. 


Under Section the Bank Collection Code 350-a the 
New York Negotiable Instruments Law), the deposit the check 
the Bank United States the plaintiff would not pass title 
the bank. The plaintiff remained the owner the check until 
its payment the defendant bank. The plaintiff had the right 
direct the defendant bank not pay the check and thereafter 
the defendant paid only its peril. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §307. 


7 
q 


THE BANKING LAW JOURNAL 689 


Action Arthur Wolf against the Title Guarantee Trust Com- 
pany. From judgment the Supreme Court, New York county, 
dismissing the complaint, after trial Trial Term, the court 
without jury, plaintiff appeals. 

Reversed, and judgment directed favor plaintiff for amount 
demanded the complaint. 

Abraham Wilkes, New York City ohn Bogart, New York 
City, counsel), for appellant. 

ter Villa, (to whom shall plainiiff), the de- 
fendant bonds and mortgages, consideration .of which the defendant 
delivered its cashier’s check for $26,550.20. the afternoon De- 
10th, the plaintiff deposited the check its account the 
Bank United States. 1:30 December 11th the superin- 
tendent banks took possession the Bank United States under 
section the Banking Law, and, accordingly, the bank did not open 
for business that day thereafter. about 9:30 o’clock the 
morning December 11th the plaintiff, learning that the bank had 
closed, gave notice the defendant that the Bank United States 
had suspended business and that its authority collect the check for 
the plaintiff was revoked, and the plaintiff further directed the de- 
fendant not pay the check. the time these instructions were re- 
ceived the defendant, the check was the possession the Bank 
United States the Federal Reserve Bank New York, whom 
was delivered the Bank United States. The defendant refused 
comply with the plaintiff’s directions refuse payment the check 
and when, late the afternoon December 11th, the check was pre- 
sented the defendant through the New York Clearing House for 
the Federal Reserve Bank, was paid. Upon payment the check 
the defendant the Federal Reserve Bank applied the proceeds 
the payment indebtedness owing the Bank United 
States. 

January, 1931, the plaintiff commenced proceedings against the 
superintendent banks, liquidator the Bank United States, 
recover the proceeds the check. those proceedings order 
was made, which was affirmed this court (In Bank United 
States, 233 App. Div. 833, 250 955), directing the superintend- 
ent deliver the plaintiff the amount the check. Pending 
appeal the Court Appeals and appeal this court from order 
the Supreme Court denying motion for reargument, the super- 
intendent settled the plaintiff’s claim payment the plaintiff 
$23,231.43. the present action the plaintiff seeks recover from 
the defendant the difference between the amount the defndant’s 
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check and interest and the sum received from the superintendent 
banks with interest, together with $2,500, stipulated the reason- 
able legal expenses incurred the proceedings against the superin- 
tendent. dismissing the complaint, the trial court sustained the de- 
fendant’s contention that the plaintiff was not entitled control the 
disposition the check after deposit the Bank United States and 
that, accordingly, the defendant was under duty pay when pre- 
sented the Federal Reserve Bank due course. 

With that conelusion unable agree. Both agreement 
the parties passbook and the deposit slips 
the Bank United States, well section 350-a the Negotiable 
Instruments Law (known Bank Collection Code), the Bank 
United States did ndt tifle the check, but was only con- 
stituted the plaintiff’s agent for the purpose collection. Bath Na- 
tional Bank Ely Sonnenstrahl, Inc., 249 391, 164 
327; Matter Vavoudis, 141 823, 252 779, affirmed 
233 App. Div. 672, 249 870; Salem Elevator Works, 
Commissioner Banks, 252 Mass. 366, 148 220. The Federal 
Reserve Bank did not title from the Bank United States, 
but was only its agent, and, therefore, the plaintiff’s subagent, col- 
lect the proceeds. This follows not only from ‘‘the underlying pur- 
poses and policies the Federal Reserve System,’’ but from the 
understanding expressed the Rules and Regulations the 
Federal Reserve Bank, which provide. Carson Federal Reserve 
Bank New York, 226 App. Div. 225, 197, affirmed, 
435. Therefore, until payment the check the defendant, title 
remained the plaintiff whether the check happened the 
possssion the Bank United States the possession the 
Federal Reserve Bank (Bank Clarke County Gilman, Hun, 
America Waydell, 187 115, 857), and the plaintiff 
could, notice the defendant, revoke the authority its agent 
subagent collect the check. The defendant could disregard these 
instructions the principal only its peril. entertained mis- 
givings concerning the nature the transaction, should have with- 
held action pending investigation the facts tendered payment 
into court for ultimate determination the conflicting claims. Its 
action dealing with the check after notice revocation the agent’s 
authority constituted conversion the plaintiff’s property. 

The defendant seeks distinguish the transaction upon the theory 
that the check question was cashier’s check, and, therefore, the 
direct liability the defendant. Carnegie Trust Co. First National 
1916C, 186; Matter Bank United States, 243 App. Div. 287, 277 
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96. think the distinction without significance here. 
Whatever the nature the instrument, remained the property 
the plaintiff, who, until payment, could revoke the authority any 
agent whom had been intrusted for collection. 

are further opinion that the release the superintendent 
banks, liquidator the Bank United States, consideration 
which the plaintiff received does not constitute defense 
the action, but only entitles the defendant credited with that 
amount, since event could the defendant have recovered from the 
Federal Reserve Bank the superintendent for the voluntary pay- 
ment the check, made violation the plaintiff’s rights, with full 
knowledge all the facts. Consequently, right the defendant 
was impaired the settlement the claim against the superintend- 
ent and his release. The only effect the action prosecut- 
ing that claim was benefit the defendant the extent the amount 
recovered settlement the liquidation proceeding. Nor was the 
defendant joint tort-feasor with the Federal Reserve Bank and the 
Bank United States, contended, even that circumstance 
were deemed affect the defendant’s liability. See Debtor and Creditor 
Law, article (section 231 seq.). therefore conclude that the 
plaintiff entitled recover for the amount the check with interest, 
less the sum received from the superintendent banks, with interest, 
addition the stipulated expense reasonably incurred that pro- 
ceeding. Jones Morgan, Am. Rep. 131. 

The judgment should reversed with costs and judgment directed 
favor the plaintiff for the amount demanded the complaint, 
with costs. 

Judgment unanimously reversed with costs and judgment directed 
favor the plaintiff for the amount demanded the complaint, 
with costs. Order filed. All 


SETTING OFF DEPOSITS AGAINST LOAN 


Bank San Pedro, California District Court Appeal, 
Pac. Rep. (2d) 222 


Under the laws California, depositor the savings depart- 
ment state bank may, upon the failure the bank, set off the 
deposit against note which indebted the commercial 
department. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §747. 
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Proceeding the matter the Bank San Pedro, banking 
corporation, liquidation, wherein Roy Harper seeks secure 
set-off his promissory note held Friend Richardson, Super- 
intendent Banks. From order allowing the set-off, the Super- 
intendent Banks appeals. 

Affirmed. 


Clock, Clock, Merritt Jergins, and John Clock, 
all Long Beach, for appellant. 


Loucks Phister, San Pedro, for respondent. 


STURTEVANT, J.—This appeal from order authorizing 
and directing Friend Richardson, Superintendent Banks, 
allow set-off and accept payment the balance due and owing 
promissory note held insolvent bank now being liquidated 
said superintendent. 


The order was made and based agreed statement facts. 
Heretofore the Bank San Pedro was organized conduct and was 
banking business consisting commercial department 
and savings department under the Bank Act (Act No. 652, Deering’s 
General Laws 1931). The petitioner, Roy Harper, borrowed from 
the commercial department several thousand dollars collateral 
note secured certificates shares prior preferred stock the 
Van Camp Sea Food Company. About the same time opened 
savings account the savings department said bank. Large sums 
having been paid the note, later new collateral note was executed. 
March 15, 1933, the superintendent banks took possession said 
bank, and, through receiver, now holds possession. May 20, 1933, 
said petitioner Roy Harper owed said bank his note for said 
loan $5,225, and the bank held collateral security which was the 
value $9,000 more. the same time the savings department 
said bank owed said Roy Harper said savings account $3,967.69. 
said date last mentioned said Roy Harper demanded that the 
bank apply his note the balance the savings account, tendered 
the bank the balance due said note after such credit had been 
allowed, and demanded the return him his note and the collateral 
held said bank. The demand and tender were both refused, and 
thereafter filed petition the insolvency proceeding pending 
the superior court praying for the order hereinabove mentioned. 

presenting his appeal the superintendent bank says: ‘‘There 
but single question involved: Whether not depositor the 
savings department state bank liquidation may set off his de- 
posit against loan the commercial department said The 
petitioner says: ‘‘It better stated thus: Does the Bank Act specifically 
forbid the interdepartmental offset savings deposit against debt 
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owed the savings depositor the commercial department deter- 
mining the assets and investments insolvent 

The present Bank Act was approved March 1909 (St. 1909, 
87). Prior its enactment had been decided that the contention 
which the petitioner now makes was legally. sound the law then 
stood. People California, Trust Co., 168 Cal. 241, 141 1181, 
1915A, 299. The question therefore reduced inquiry 
whether anything contained the Bank Act has changed the rule 
law declared the case cited. examination the decision cited, 
and kindred decisions, discloses that each rested the provisions 
section 438 and 440 the Code Civil Procedure. The question 
therefore further limited whether the present Bank Act has any 
provisions which any respect work repeal said sections. com- 
parison said sections with the numerous provisions the Bank Act 
shows conflict whatever. express repeal even suggested. Re- 
peals implication are not favored, and the Bank Act contains 
words the effect that proceedings thereunder are exception 
the general laws governing the rules procedure. 

The appellant calls our attention the facts that the Bank San 
Pedro was organized into departments; that the petitioner owed the 
commercial deparment; that was the savings department which owed 
petitioner; and contends there could set-off. That contention 
but assert that there was mutuality. But mutuality not 
always controlling. the instant case was not controlling. The 
day before the Bank San Pedro was taken over the appellant, 
either the petitioner had sued the bank, the bank had sued the peti- 
tioner, clear that the other could have set off his its claim. The 
same condition existed People California, Trust Co., supra. 
Speaking the point, 168 Cal. 241, page 249, 141 1181, 
1915A, 299, the court said: ‘‘We can perceive reason why 
the principles the decisions cited should not applied the de- 
mands here. think should, and that, notwithstanding the re- 
spective demands are not mutual, still, any proceeding the estate 
had been taken the bank collect its allowed claim prior its 
insolvency, the administrator had theretofore sued collect the 
estate funds deposit with it, the estate being solvent, the demand 
one party would have been available set-off against the claim 
the other; that the rights the parties that respect were re- 
ciprocal, and, have said, the insolvency the bank did not affect 
the either have this subsequently done.’’ So, here, for pre- 
cisely the same reasons the insolvency the Bank San Pedro did 
not affect the right set-off existing either party. 

The appellant cites and relies the provisions sections 25, 26, 
and the Bank Act, amended Deering’s Gen. Laws 1931, Act 
652, establishing the rule for which contends. think they 
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not so. The primary purpose enacting the Bank Act was 
protect the public. that end, restrictions the officials the 
bank, while was going concern, said sections were enacted. But 
neither the primary purpose enacting said act, the history the 
times, nor any other reason suggested the briefs called for provisions 
taking from any single customer the bank any his former statu- 
tory rights such those expressed sections 438 and 440 the Code 
Civil Procedure. find language said act which purports 
so. The petitioner cites and relies Greva Rainey, Cal. 
(2d) 338, (2d) 328. not point, but all have said 
believed accord with that decision. 
The order appealed from affirmed. 


RIGHTS DEPOSITOR CHECK 
FAILURE BANK 


Canal Bank Trust Co., Court Appeal Louisiana, 174 
So. Rep. 140 


One who deposits check bank and receives immediate 
credit for the amount will not preferred creditor upon the sub- 
sequent failure the bank. 


Proceeding for liquidation the Canal Bank Trust Company, 
which Chapman Hyams III intervened. From judgment for 
intervener, the bank appeals. 

Reversed, and intervention dismissed. 

Dufour, St. Paul, Levy Miceli, Philip James, and Rene 
all New Orleans, for Canal Bank Trust Co. 

Kearney, Jr., New Orleans, for intervener. 


PER March 1933, deposited Canal 
Bank Trust Company check for $100, for which his account was 
duly the amount thereof being immediately made available 
him. Thereafter, because the events which are well known, the 
Canal Bank went into liquidation. filed this suit seeking pref- 
erence, and the civil district court judgment was rendered his 
favor. The Canal Bank Trust Company liquidation has appealed. 

Counsel for both parties have filed with statement agreeing that 
the legal issues presented are the same those which were found 
Canal Bank Trust Company Liquidation (intervention John 
Clark Co.), 181 La. 856, 160 So. 609, and that 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Canal Bank Trust Company Liquidation (intervention 
Midlo), (La. App.) 172 So. 48, and that, therefore, the judgment ap- 
pealed from should reversed. 

Accordingly, ordered, adjudged, and decreed that the judgment 
appealed from be, and is, annulled, avoided, and reversed, and that 
the intervention Chapman Hyams III be, and is, hereby, dis- 
missed his cost. 

Reversed. 


FAILURE COLLECTING BANKS 


Pulsifer Picher, United States District Court (D. Maine, D.), 
Fed. Supp. 382 


The plaintiff deposited bond bank Waterville, Maine, 
for collection, and that bank sent bank New York with 
instructions collect the bond and credit the proceeds bank 
Portland, Maine, which was the correspondent the Waterville 
bank. Shortly after the bond was collected, both the Waterville 
bank and the Portland bank failed. was held that the plaintiff 
was not entitled preferred claim against the Waterville bank. 


Action law Charles Pulsifer against Arthur Picher, 
receiver the Peoples National Bank. 

Judgment for the defendant. 

Harvey Eaton, Waterville, Me., for plaintiff. 

Harold Dubord, Waterville, Me., for receiver. 


PETERS, J.—This matter was heard the court without 
jury. The action was brought recover the proceeds from the col- 
lection maturing bond delivered the plaintiff the Peoples 
National Bank before its failure, the plaintiff claiming that 
should paid full the receiver the bank under the circum- 
stances disclosed. 

appears that February 28, 1933, the plaintiff delivered the 
bank United States Rubber Company bond for $1,000 which was pay- 
able March Ist, with request that the bond 

Upon receipt the bond the bank sent the New York Trust 
Company for collection, with directions credit the amount received 
the Fidelity Trust Company Portland, which was correspondent 
the Peoples Ticonic Bank, the latter having correspondent 
New York. was the custom the Peoples Bank remit 
its New York collection items the New York Trust Company, which 
was the New York correspondent the Fidelity Trust Company, the 


For similar decisions see Banking Law Journal Digest (Fourth 
dition) 
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arrangement being that proceeds would credited the Fidelity 
Trust Company and the latter would credit the Peoples Ticonic Bank 
its regular account. 

The bond referred was collected the New York Trust Company 
March 1933, and credited the Fidelity Trust Company 
directed. stated counsel for plaintiff, ‘‘the Fidelity received 
(the proceeds) not later than March March 4th both the 
Peoples Bank and the Fidelity Trust Company closed, and 
never reopened. Both are the hands receiver. 

The remittance was credited upon the books the Fidelity Trust 
Company the Peoples Bank March 11th, but only re- 
flecting the prior transaction which was completed the collection 
the bond before the banks closed. further entries appear the 
Peoples books and payment was made the plaintiff. 

The plaintiff claims that entitled full payment the $1,000 
received for the bond referred to, the ground that the bank was 
acting all the way through agent trustee, and that the pro- 
ceeds the bond should impressed with trust. Plaintiff 
also contends that the bank became trustee maleficio the ground 
that the bank acted without authority instructing the New York 
Trust Company credit the proceeds collection the Fidelity 
Trust Company. 

The defendant contends that the relationship principal and agent 
between the plaintiff and the bank, which existed the beginning 
the transaction, ceased when collection was made, and that the plaintiff 
one the general creditors the bank and not entitled any 
priority. 

the ordinary case the receipt item for collection 
bank, like draft bond, the absence special agreement, the 
bank acts agent the owner the item until collection made 
through customary banking channels, when the bank becomes debtor 
the owner for the amount received, and if, before payment made 
the owner, the bank fails, the owner general creditor only. 


who collects commercial paper through the agency banks 
must held impliedly contract that the business may done ac- 
cording their well-known usages, far permit the money col- 
lected mingled with funds the collecting bank. Dorchester 
Milton Bank New England Bank, Cush. 177. When payment 
made his agent and the money put with the money the collect- 
ing bank, has right receive corresponding sum, but loses 
his right the specific fund. the absence directions the con- 
trary, the collecting bank may pay the bank which should 
regularly remitted setting off against debt due from that 
bank and giving for the Central Trust Co. 
Illinois Hanover Trust Company, 242 Mass. 265-267, 
336, 337. 
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The Supreme Judicial Court Maine has recently had under con- 
sideration parallel case involving the deposit with the Peoples Ticonic 
Bank another customer bond for collection due March 1933, 
the banks, dates, and all subsequent happenings being otherwise exactly 
the same this case, and has held that the customer was general 
ereditor and not entitled priority. That court said, referring 
banking methods and customs: ‘‘Such modern usages and customs are 
tacitly assented everyone who makes use this system col- 
lection unless there express stipulation the contrary, and are 
implicit the contract collect and remit. The bank which makes 
the collection not required keep the proceeds segregated the 
claimant’s property, but may mingle the funds with its own and make 
itself debtor for the amount received. soon the proceeds become 
part the funds the collecting bank under this arrangement, the 
claimant’s right control specific property gone, and has 
instead the right recover corresponding sum money.’’ Cooper, 
Commissioner, Fidelity Trust Company (In Leighton, Petitioner), 
190 732, 733. See Jennings United States Co., 294 


The plaintiff here attempts distinguish his situation from that 
Leighton, above referred to, and from the ordinary case collection 
bank several ways: 


says that there was agreement that should paid the 
money ‘‘in hand’’ when collected. The evidence the effect that 
giving receipt for the bond, which the plaintiff took into the bank, 
clerk the bank indicated receipt drew that the proceeds 
when collected were credited the plaintiff, but the latter in- 
formed the clerk that did not want the proceeds but 
wanted them paid him hand. Words indicating that the proceeds 
should credited the account the plaintiff were then erased from 
the receipt. The plaintiff explained, further questioning the 
trial, that spoke joking way about having the cash hand, but 
that wanted payment some form, either check cash, simply 
desiring not deposit the proceeds the bank. 


From the evidence this point find agreement understand- 
ing other than that when collection was made the amount should not 
the plaintiff’s accounts but should paid him 
testified that any payment, cash check, would have been satis- 
factory. was check money, meant the same me. 
didn’t want deposit the bank all. That why said that.’’ 


The plaintiff claims that trust maleficio was created the 
methods used for collecting the bond, presumably claimed without 
his authority. But there were directions agreement about that, 
one way the other, and the plaintiff, taking advantage the bank’s 
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facilities for collection, presumed assent the usual banking 
methods such circumstances. 

Some suggestion was made common stock ownership 
the Peoples Ticonic Bank and the Fidelity Trust Company, but 
not perceived that such ownership, existed, would have any bearing 
the rights the plaintiff this case. 

The fact should not lost sight that the money collected New 
York never actually reached the hands the receiver the Peoples 
Ticonic Bank. remained, with other funds and the proceeds other 
collections, the total the credit the Peoples Ticonic the Fidelity 
Trust Company. The fact, shown, that the Fidelity Trust has paid 
the receiver the Peoples dividend per cent. the 
balance found the state court due the Peoples from 
the Fidelity does not affect the legal status the plaintiff. 

There tracing specific funds into the hands the receiver. 
Jennings United States Co., supra. 

The facts show that the collection was made the usual course 
business; that the money collected reached the Fidelity Trust Com- 
pany two days least before closed and was mingled with other 
funds the Peoples deposit with the Fidelity, according 
the customary method handling such transactions, was understood, 
actually impliedly, all parties. The Peoples Ticonic thereupon 
debtor the plaintiff for the amount the collection. 

The result that the plaintiff cannot sustain his claim priority 
payment the whole amount. is, however, general creditor 
the bank, and common with the other general creditors entitled 
receive such distributions are made under the authority the 
provided statute. this action cannot sustained, 
judgment must for the defendant with costs. 


\ 


USING CORPORATE ASSETS PAY DEBTS 
DIRECTORS 


Stefanzyn Brooklyn National Bank New York, New York Supreme 
Court, Appellate Division, 296 Supp. 160 


bank, which receives transfer the assets corporation 
for the purpose satisfying claim which the bank owns against 
the directors the corporation, will held liable one who was 
creditor the corporation the time the transfer. this case 
the bank was held liable for the amount the claim. 


Action Mary Stefanzyn, assignee Jacob Tarass, behalf 
herself and all other creditors the Tremonter Realty Corporation, 
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any, against the Brooklyn National Bank New York, impleaded. 
Judgment the Supreme Court, New York County, for defendant dis- 
missing complaint the merits, and plaintiff appeals. 

Reversed and judgment directed for plaintiff. 

Nathan Gross, New York City, for appellant. 

Kraushaar Klapper, New York City (Meyer Kraaushaar, 
New York City, counsel), for respondent. 


PER CURIAM.—On October 23, 1930, the date which 
claimed the transfer Tremonter Realty Corporation’s assets was 
made, the said realty company had already incurred its obligation with 
plaintiff’s assignor. The defendant bank knew the time that the 
property the realty company which was being assigned comprised 
all its corporate assets. accepting property Tremonter Realty 
Corporation satisfy the personal indebtedness its directors 
the defendant bank, the latter knew that this effected indirect 
transfer the realty company’s assets its own directors. The bank 
also must have known, least could readily have ascertained, that 
the transferer would have other creditors. 

the circumstances, the transaction was diversion the assets 
the corporation, which, under settled principles law, constitute 
trust fund for the benefit its creditors. Brooklyn 
Am. St. Rep. 827; Cole Millerton Iron Co., 164, 
847, Am. St. Rep. 615. creditor the Tremonter Realty Cor- 
poration, plaintiff’s assignor had equitable lien upon its assets 
which could not deprived the agreement between the cor- 
poration and the transferee the property which disregarded the pay- 
ment corporate debts. Ward City Trust Co. New York, 192 
61, 74, 585. The mere fact that the parties the agree- 
ment made the transfer consideration for the loan did not change the 
character the transaction far the the corporation 
were concerned. Even assumed that the transferee had the 
right take the corporate assets, could only subject the 
equitable lien creditors. 

The action may regarded one aid execution 
judgment. There appear other creditors. the defendant 
bank possession assets the judgment debtor more than 
cient pay the plaintiff, should required so. 

The judgment should reversed with costs, and judgment directed 
favor plaintiff and against the defendant Brooklyn National Bank 
New York the sum $1,057.61 with interest from April 27, 
1931, and costs. 

Judgment unanimously reversed with costs and judgment directed 
favor plaintiff and against the defendant Brooklyn National Bank 
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New York the sum $1,057.61, with interest from April 27, 1931, 
and costs. Settle order notice, reversing findings inconsistent with 
this determination, and containing such new findings fact proved 
upon the trial are necessary sustain the judgment hereby awarded. 


AGREEMENT PAY INTEREST DEPOSIT 
DURING DEPOSITOR’S LIFETIME 


Steuber O’Keefe, United States District Court (D. J.), Fed. 
Supp. 


woman deposited money bank under agreement that 
the bank would ‘‘hold said and pay the depositor interest 
four per cent. per annum during her lifetime. The agreement 
further provided how the money should disposed the bank 
after the depositor’s death. The bank failed during the depositor’s 
lifetime. was held that the deposit created trust and that the 
depositor was not entitled preferred claim against the assets 
the bank but could come only general creditor. 


Equity. Suit Margaretha Steuber and others against Edward 
O’Keefe (substituted for Laurence Slaughter), receiver for the 
Atlantie City National Bank. 

Bill dismissed. 

Morris Gorson, City, J., for plaintiffs. 

Bourgeois Coulomb, City, J., for defendant. 


AVIS, J.—The plaintiff, Margaretha Steuber, December 19, 
1921, entered into agreement with City National Bank 
(hereinafter called the bank), the first paragraph thereof reading 
follows: ‘‘The said party the first part agrees place with the said 
party the second part the sum Fifteen Thousand Dollars ($15,000) 
and the said party the second part hereby agrees hold said 
sum Fifteen Thousand Dollars and pay out amount yearly equal 
four per cent. (4%) thereon the following 

The further provisions the agreement, brief, were that the 
bank should pay her amount equal per the principal 
hand said sum $15,000 the Ist day July, 1922, and like 
amount the Ist days January and July each year thereafter 
during her lifetime; that after her death the same amount per 
cent. the principal hand paid the same dates her daugh- 
ter Elizabeth Heinle during her life; that after the death said 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Elizabeth Heinle, or, she predeceased the said Margaretha 
Steuber, then after the latter’s death, the same amount paid the 
children Elizabeth Heinle, living the time her death, equal 
shares, until the youngest said children reached the age years, 
and such time divide the principal sum among said children 
equal shares; the issue such children receive parent’s share 
decease parent before distribution. The agreement further 
provided that, all children Elizabeth Heinle, their issue, were 
deceased time for distribution, the principal sum paid Charles 
Heinle, her husband, or, dead, August Steuber, and, 
dead, St. Christopher’s Hospital for Children, Philadelphia, Pa. 


The money deposited accordance with this agreement was ob- 
tained check Margaretha Steuber for $15,043.41, dated Decem- 
ber 1921, drawn the Ninth Title Trust Company Philadelphia, 
and, according the stipulation facts, was collected the bank 
December 13, 1921, and deposited account known the sundry 
deposit account. January 11, 1922, the full amount was transferred 
new checking account the commercial department the bank 
the name Margaretha Steuber, and the $43.41 was paid her 
draft dated January 12, 1922, leaving the net amount $15,000 the 
account. this amount interest was paid the depositor the rate 
per cent. per annum January 1933. 

Another agreement was made December 31, 1928, between the 
same parties, which, for the purposes this action, may considered 
duplicate the original agreement, although the beneficiaries, after 
the death Margaretha Steuber, are named somewhat different 
order. The amount involved under this agreement was $10,000, and 
was deposited general checking account January 11, 1929, 
the name Margaretha Steuber. the time the execution the 
agreement, the money was deposit the bank the said 
Margaretha Steuber time account, and the effect the bank’s 
action was transfer the credit from one account another. 

The money received the bank was not segregated separately 
invested, but became part the general funds the bank. 

January 30, 1933, the bank was declared insolvent, closed, taken 
over the Comptroller the Currency, and receiver appointed. 


The bill complaint, filed behalf Margaretha Steuber and 
all the parties named beneficiaries the agreements, prays that the 
agreements may construed and decreed trust agreements; that 
the bank removed trustee and new trustee appointed; that the 
receiver turn over the fund new trustee, and for such other relief 
may equitable and just. 

succeed their complaint, the plaintiffs must show: (1) That 
there was trust; (2) that the assets coming into the hands the 
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receiver were augmented the moneys deposited; and (3) that the 
particular funds are traced into the possession the receiver. 

apparent that neither the parties deemed necessary 
desirable that the agreements should definitely declare the moneys 
being deposited trust. The first provides for the payment in- 
terest ‘‘of the principal hand said sum Fifteen Thousand 
The same language also the agreement relating the 
$10,000. 

The question whether trust was created the instruments 
suit somewhat difficult determination. Trusts, usually, are de- 
pendent upon the possession and use the property money involved 
for the benefit the cestui que trust, and the segregation the prop- 
erty funds for that purpose. the instant case the money was 
turned over the bank, upon agreement pay fixed rate in- 
terest, without any suggestion trust, except the provisions the 
agreement the payment interest and distribution principal. 

seems quite clear that trust was created the sense claimed 
plaintiffs. The bank treated the funds deposit, which was not 
prohibited any the terms the agreements. provision the 
agreements indicates that the funds were separately kept sepa- 
rately invested. 


The case Swan Children’s Home Soe. West Virginia (C. 
(2d) 84, seems dispose the question issue the 
instant case. that case the will one Meredith Prickett provided 
follows: ‘‘(4) want the remainder all money placed The 
Peoples National Bank Fairmont, Fairmont, West Va. and the in- 
terest the same given the Children Orphan Home Charles- 
ton West Va. any other place West Virginia where said home may 

The executor instituted suit secure construction the will, 
and was decreed that the fund should deposited the aforesaid 
bank interest and that the interest paid provided the will. 
The bank paid the interest directed, and subsequently became in- 
solvent. The bill that case was filed have the receiver the bank 
charged with trust the deposit made. The District Court 
held that was trust. The Court Appeals reversed the 
decision and determined that trust was created. examination 
the text that decision, and the cases therein cited, convincing 
that the agreements executed the instant case not create trust 
extending plaintiffs the right priority payment out the fund 
the hands the receiver. 

If, however, the court had determined that trust relationship ex- 
isted, still the plaintiffs would not entitled recover this action, 
unless should established that the assets coming into the possession 
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the receiver were augmented, and the moneys could directly traced 
into his hands. 

The $15,000 item became part the funds the bank 1921; 
the $10,000 item 1929; and the bank closed 1933. There has been 
proof any augmentation, and none the moneys was traced 
the receiver. 

The law this subject clearly stated the case Harmer 
Rendleman (C. (2d) 422, 423, follows: 


old rule with regard the tracing trust funds wrongfully 
misapplied, the proceeds property wrongfully converted, was that 
the right ceased when the property was turned into money and mixed 
and confounded the general mass property the same descrip- 
tion. Story Eq. Jurisprudence 1258, 1259; Philadelphia Nat. Bank 
Dowd (C. C.) 172, 480. The modern rule, however, 
that where such property its proceeds has gone swell the aggre- 
gate the possession the fraudulent party, may, under proper 
proceedings, segregated amount from such aggregate sum, and 
made the subject trust, order accomplish the ends justice. 
Quin Earle (C. C.) 728, 731; Central Nat. Bank Conn. Mut. 
Life Ins. Co., 104 54, Ed. 693; Hallett, 
Ch. Div. 696; notes Am. St. Rep. 129, 1916C, 31. 

there limitation upon this modern rule well settled 
the rule itself, viz., that not sufficient prove merely that the 
trust property has gone into the general estate and has presumably 
its amount and value. indispensable that clear proof 
made that the trust property its proceeds has gone into specific 
fund, into specific identified piece property, has directly 
augmented fund upon which the trust declared. When 
sought impress funds the hands receiver with trust 
account the wrongful conversion trust property individual 
corporation whose rights has succeeded, must shown that 
the funds his hands have been directly augmented the presence 
the trust property its proceeds, that court equity can see 
with certainty that the trust property his hands. Peters Bain, 
133 670, 693, 694, Ct. 354, Ed. 696; First National 
Bank Ventura Williams (D. C.) (2d) 585; Marshburn 
Williams (D. C.) (2d) 589; Smith Reduction Corporation 
Williams (D. C.) (2d) 874; Schumacher Harriett (C. 
Corporation America (C. 4th) (2d) 993; Frelinghuysen 
Nugent (C. C.) 229, 239; City Bank Hopkinsville Black- 
more (C. 6th) 771; Richardson New Orleans Debenture 
Redemption Co. (C. 5th) 102 780, 67; American 
Can Co. Williams (C. 2d) 178 420; Empire State Surety 
Co. Carroll County (C. 8th) 194 593, 604; Farmers’ Nat. 
Bank Pribble (C. 8th) (2d) 175, 176; Dudley Rich- 
ards (C. 8th) (2d) 876. see exhaustive note 
46, 52, 71, 73, and cases there 


This principle sustained the following cases: Schuyler Little- 
field, Trustee, 232 707, Ct. 466, Ed. 806; Blakey, Re- 
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ceiver, Brinson, 266 254, Ct. 516, Ed. 1089, 

Syllabus the case Mark Westlin (D. Minn.) (2d) 
609, also cited authority for the claimed principle that, ‘‘to estab- 
lish preferred claim against insolvent national bank for misapplied 
funds, claimant must show bank’s funds were actually augmented 
transaction.’’ This quoted alone does not properly express the 
decision the court. 

the clause the opinion immediately following the above text, 
the court said page 610 (2d): ‘‘In Empire State Surety 
Co. Carroll County (C. A.) 194 593, 604, was said: ‘It 
indispensable the maintenance cestui que trust claim 
preferential payment receiver out the proceeds the estate 
insolvent that clear proof made that the trust property its 
proceeds went into specific fund into identified piece 
property which came the hands the See, also, 
State Bank Winfield Alva Security Bank (C. A.) 232 847; 
Farmers’ Nat. Bank Pribble (C. A.) (2d) 175; Larabee 
Flour Mills First Nat. Bank (C. A.) (2d) 330; Mechanies 
Metals Nat. Bank Buchanan (C. A.) (2d) 

find facts: 

(1) The proofs have not established the creation trust. 

(2) the trust has been established, the proofs not show that 
the assets coming into the possession the receiver were augmented 
the moneys received from plaintiff Margaretha Steuber. 

(3) The funds received the bank have not been traced into 
fund any specific identified property. 

Conclusions law: 

Under the law herein stated, and the failure proofs the 
material points stated, the plaintiffs are not entitled the prayed for 
relief. The bill will dismissed. 


DRAFT FOR “COLLECTION AND 
CREDIT” 


United States National Bank Galveston (defendant) Azar (plain- 
tiff), Court Civil Appeals Texas, 102 Rep. (2d) 242 


The plaintiff deposited draft the defendant bank with de- 
posit slip which provided that the bank acted only the depositor’s 
agent and that all items were ‘‘credited subject final 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §276. 
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payment cash solvent The bank forwarded the draft 
correspondent ‘‘for collection and The correspondent 
collected the draft, credited the amount the defendant bank’s 
account and failed the following day. The defendant thereupon 
charged the amount the draft back against the plaintiff’s account. 
this action was held that the collection had been made 
and that the defendant bank was liable for the 
full amount the draft. 


The draft involved this case was for the sum $4,000. 
this amount the bank collected later from the receiver the cor- 
respondent bank $1,910. contended that was liable for this 
amount only. The court pointed out that when the defendant bank 
forwarded the check for and meant that the 
correspondent bank should make the collection and the pro- 
ceeds the account the defendant bank. This the correspondent 
bank did and the defendant bank then ceased the agent the 
plaintiff depositor and became his debtor. The relation between 
the plaintiff depositor and the defendant bank was the same 
though the defendant had actually made the collection cash. 


Action Dr. James Azar against the United States National 
Bank Galveston. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Terry, Cavin Mills, McLeod, and Wigley, all 


Galveston, for appellant. 
Wayman, Theodore Robinson, and Kleinecke, 
all Galveston, for appellee. 


GRAVES, J.—The findings fact and law filed the learned 
trial court support its judgment this cause present complete 
statement, not only the nature and result thereof below, but also 
the controlling question this appeal involves, that they are here 
appended full: 

Fact. 

find that plaintiff, Dr. James Azar, February 23, 1933, 
was regular customer and depositor defendant United States Na- 
tional Bank, and had been furnished said bank with one its ‘de- 
posit-books,’ which had printed its fly page the following: 

checks, drafts and other items not payable Galveston, 
received the United States National Bank, Galveston, for 
are taken customer’s risk. Said bank, agent for cus- 
tomer depositor, will forward direct indirectly such items banks 
correspondents, which may the bank firm which said items 
are drawn, but assumes and responsibility for neglect, default 
failure such banks correspondents, nor for losses delay 
the mails. Should any banks correspondents convert 
the proceeds remit therefor checks drafts which are dishonored, 
should the item proceeds lost not collected for any the 
above causes, the amount for which has been given will charged 
back the customer depositor. 

will use our discretion sending direct through inter- 


ail 
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mediary banks for collection, acting your agent only and assuming 
responsibility beyond carefulness selecting such agents. 
States National Bank.’ 


That February 23, 1933, Azar deposited with defendant 
bank sight draft payable his order the sum $4,000, drawn 
Eureka-Security Fire Marine Insurance Company Cincinnati, 
Ohio, itself, payable Central Trust Company Cincinnati, Ohio, 
and doing used one defendant bank’s regular form deposit 
slip, which had printed its face the following: 

receiving items for deposit collection, this Bank acts only 
depositor’s collecting agent and assumes responsibility beyond 
the exercise due care. All items are credited subject final pay- 
ment solvent credits. This Bank will not liable for de- 
fault negligence its duly selected correspondents nor for losses 
transit and each correspondent selected shall not liable except 
for its own negligence. This Bank its correspondents may send 
items, directly indirectly, any Bank, including the payors, and 
accept its draft credit conditional payment lieu cash; 
may charge back any item any time before final payment, whether 
returned not, also any item drawn this Bank not good close 
business day deposited.’ 

transmitting such items for collection, use one two 
forms. One form reads, ‘We endorse herewith for collection and 
items enumerated below’; the other advises, effect, that the time item 
forwarded ‘for collection and return.’ understood the bank- 
ing business that, when bank receives draft check for collection 
from one its customers and sends another bank for ‘collection 
and return,’ the collecting bank and all intermediate banks through 
which the item passes understands that the original bank wants the 
item collected and the cash its equivalent remitted back said for- 
warding bank; that when such item transmitted ‘correspond- 
ent bank’ for ‘collection and credit’ understood that the cor- 
respondent bank will collect the item and deposit the amount thereof 
the account the forwarding bank. 

term ‘correspondent bank,’ when used the forwarding bank, 
means bank with which the forwarding bank maintains deposit ac- 
sending such items for collection correspondent bank, 
they are usually, but not always, sent with instructions and 
the amount the item the forwarding bank’s account. 

the 23d day February, 1933, Union Trust Company Cleve- 
land, Ohio, was ‘correspondent’ defendant United States National 
Bank, with which the United States National Bank had deposit 
approximately $7,000. 


The draft question was forwarded defendant bank 
its correspondent, Union Trust Company, Cleveland, Ohio, air- 
mail February 23, 1933, for ‘collection and credit,’ and was received 
Union Trust Company February and credited United States 
National Bank’s deposit account, thereby raising its credit balance 
the sum approximately $11,000. Union Trust Company 
land, the same day received the draft, forwarded its cor- 
respondent, the Federal Reserve Bank Cincinnati, who received the 
draft Saturday, February 25, and collected the amount thereof 
from the drawer the draft, and, the same day, gave Union Trust 
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Company credit therefor. find, therefore, that defendant bank, 
through its correspondent, collected the draft February 25, and 
that day the amount the draft was deposited credited its ac- 
count with the Union Trust Company. 

“TV. Tuesday, February 27, 1933, United States National Bank 
wired Union Trust Company, requesting said Union Trust Company 
transfer $7,000 its credit the Federal Bank Houston, 
Tex. Wednesday, February 28, 1933, Union Trust Company wired 
United States National Bank follows: 

action Cleveland Clearing House limiting withdrawals 
all accounts, are unable effect transfer per your wire 
request yesterday. Any credits made your account and after 
February will considered trust deposit and subject with- 
drawal full realized.’ 

receipt this wire United States National Bank charged the 
$4,000 item back against Dr. Azar’s account. 

March 23, 1933, United States National Bank received from 
the assistant conservator charge the affairs Union Trust Com- 
pany remittance equal per cent. its credit balance ($11,000) 
with Union Trust Company, the business Saturday, 
February 25, 1933. July 27, received additional per eent. 
its balance, and December 10, 1934, received addi- 
tional per cent. its balance. these respective dates 
United States National Bank Dr. Azar’s account with per 
per cent., and per respectively, the amount 
said draft, total credit $1,910. 


Defendant bank takes the position that under its deposit slip 
was Azar’s agent collect the draft and that this relation was not 
changed even though its correspondent, Union Trust Company, col- 
lected the draft and gave credit therefor its Azar, 
the other hand, while admitting that the bank was his agent col- 
lect the draft under the terms printed the deposit slip and the 
passbook, takes the position that this relation was changed that 
debtor when the bank collected the draft and deposited its account 
Union Trust Company. 

therefore, find and conclude matter law that soon 
Union Trust Company made final collection the draft and de- 
fendant bank credit therefor its deposit account. Union Trust Com- 
pany ceased the agent defendant bank and Azar, but from 
that time was creditor (debtor) defendant bank, and that de- 
fendant bank, having used the proceeds the Azar draft this 
manner, likewise became Azar’s debtor. Defendant bank never in- 
tended for Union Trust Company remit the proceeds the 
draft, but intended have collected and deposited its account, 
which was done. These changes relation from principal and agent 
debtor and creditor were effected before the close business 
February 25. this time defendant bank was Union 
Trust Company the amount about $11,000, which included the 
Azar draft, and conclude that said time defendant bank became 
the debtor Azar. This being so, conclude the loss from the failure 
Union Trust Company must fall defendant bank and not 
plaintiff. The rights the parties were determined and fixed before 
Union Trust Company was put restricted basis, and hence 
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that the fact that suspended operations the next business 
day immaterial and does not affect the decision this 


Concluding that was right, this court approves the quoted find- 
ings and holdings the court below; indeed, the findings fact are 
nowise disputed either side, except that appellant corrects 
mere error recital the trial court’s statement its finding that 
February 1933 was Tuesday when should have been 
Monday; since the appellee does not challenge this change, may 
accepted correct, thereby altering the chronology given the find- 
ings the further extent saying this, that the draft was deposited 
and sent from Galveston Thursday, February 23, received 
Cleveland the Union Trust Company Friday, February 24, for- 
warded that same day Federal Reserve Bank Cincinnati, 
received, collected, and credited the latter the Union Trust Com- 
pany Saturday, February 25; that thereafter, Monday, February 
27, appellant sent its wire the Union Trust Company Cleveland, 
which answered likewise wire Tuesday, February 28; other- 
wise than the restatement the dates the appellant, both sides 
accept the findings reflecting the undisputed facts, appellant here 
limiting its attack the legal the court, 
stated upon undisputed facts. 

The indicated mixup dates only nowise affects this court’s 
approval the legal principle conceives controlling; the 
parties themselves are complete agreement about everything else 
except the legal meaning the sentence appearing the form 
deposit slip used this items are subject 
final payment solvent credits’’; appellant basing its whole 
upon the that never got but $1,910 ‘‘in solvent 
was that sentence effect agreed upon that should 
have, hence was not liable for the remaising $2,206 the $4,000 
draft, for which sum the trial court gave the appellee judgment against 
it; whereas the appellee insists, the trial court determined, that ap- 
pellant did get such solvent credit for the full amount when the 
Federal Reserve Bank Cincinnati collected the full amount the 
draft from the drawer thereof and credited appellant’s 
within the meaning that term—the Union Trust Com- 
pany Cleveland—at least one full business day before the restriction 
withdrawals had been put the latter the Cleveland clearing 
house, and also like full time before that ‘‘correspondent’’ the 
appellant had suspended operations banking institution. 

Under the mutually-accepted terms the agreement itself between 
the appellant and the appellee, accordance with which this transac- 
tion was handled, plain that the denouement found the 
trial court have changed the relation between them making the 
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appellant the appellee’s debtor from and after such the Union 
Trust Company Cleveland February 25th did have that effect; 
the appellant’s cashier, Mr. Peterson, was the only witness testifying, 
and the trial court’s statement the facts was therefore based wholly 
upon what said; there cannot be, consequently, any differences be- 
tween the litigants there being well-recognized distinction 
the meaning the phrases ‘‘for collection and and ‘‘for 
lection and return’’—his exegesis that being precisely that adopted 
the trial court; since, further, there doubt whatever that this 
draft was sent, understood as, and handled one ‘‘for collection and 
defined this reduction their ultimate both the agree- 
ment and the procedure taken thereunder seems clarify many not 
all the holdings the courts cited the briefs both parties, and 
make clear that, upon the legal equivalent the same state 
facts, these authorities adduced the appellee support the judgment 
herein: City Bank Sherman Weiss, Tex. 331, 299; 
Heid Bros. Commercial Nat. Bank (Tex. Com. App.) 240 
Land Loan Co., 226 Mo. App. 416, (2d) 849, 858; People 
Sheridan Trust Savings Bank, 358 290, 193 186, 191; 
Michie Banks and Banking (1931 Permanent Edition) 10, 38, 
50; First National Bank First National Bank, Neb. 303, 
843. 

These garbled excerpts from the opinion the Supreme Court 
Illinois the Sheridan Case, supra, the material facts which were 
parallel with those here involved, are thought apropos, and 
voice the controlling principle this cause also: 


bank was required simply collect cash solvent credits. 
When the collection was made, the the bank immediately 
terminated and the conditional that had been given the bank 
the candy company instantly became unconditional 
Until the time that the check was collected, the candy company could 
have revoked the agency, but when the payment the check was made, 
the close the business day which the check was collected, the 
purpose the agency had been completed and the relation debtor 
and creditor was fixed between the parties. Having mind that 
admitted that the Federal Reserve Bank Chicago June 
actually received the proceeds collected, the rights the several parties 
interested were fixed thereby. The Sheridan Bank could not then, nor 
could any intermediate bank participating the the 
check, rescind its action, nor could any the banks deny the existence 
the unconditional credit the funds entered upon their respective 
books account. The contract between the Sheridan Bank and the 
company had been fulfilled through the collection the check, 
the proceeds which were available the candy company the very 
instant the check was collected and credit given upon the books the 
Federal Reserve Bank 
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Without further discussion, affirmance will ordered. 
Affirmed. 


PLEASANTS, the majority the court 
reached their conclusion the proper disposition this appeal, 
entered dissent, and directed the statute now make and file 
this statement the grounds upon which the dissent based. 

The material facts are fully set out the opinion the majority. 

seems clear that under the plain unambiguous contract 
made the parties the time appellant gave appellee credit for the 
draft undertook collect for him, cannot held liable for the 
failure its correspondent bank, Union Trust Company. 

This contract fully set out the findings fact the trial 
judge, which copied the majority opinion, and need not here 
repeated. 

Just how the clear unambiguous language this contract can 
ignored, because the fact that the draft had been indorsed the 
Union Trust Company ‘‘for collection and would have been 
the duty the trust company have forwarded the amount appel- 
lant the day was received the trust company, beyond 
comprehension. shown the contract between the parties, the 
draft was indorsed the trust company ‘‘for collection and 
understand the argument the majority opinion, effect 
that the draft had been forwarded under indorsement different 
from that required the contract, the proceeds the draft could 
have been forwarded appellant before the close business the 
day was received the trust company and appellee would not have 
sustained the loss caused the failure the trust company, which 
the second day after the draft was collected. The fallacy 
this contention apparent that argument not necessary 
demonstrate its unsoundness. 

there had been contract between the parties the time the 
draft was received appellant and credited appellee’s account, 
under the well-settled rule decision this state, the trust company 
became the agent appellee and appellant could not have been held 
liable for the default its correspondent bank, unless was guilty 
negligence selecting such correspondent. Tillman County Bank 
Behringer, 113 Tex. 415, 420 and 421, 257 206, 
1302; Humble Oil Refining Co. Wichita State Bank Trust Co. 
(Tex. Civ. App.) (2d) 644; Falls City Woolen Mills Louis- 
ville Nat. Banking Co., 145 Ky. 64, 140 66. 

The authorities seem uniform the holding that the state- 
ment the terms upon which deposit secured printed upon the 
passbook the depositor, upon the deposit slip the time the 
deposit made, becomes part the contract between the parties. 


7 
q 
q 

4 

| 

q 

a 

q 

4 

q 


THE BANKING LAW JOURNAL 711 


thus shown the undisputed record this case that agree- 
ment the parties the appellant acted only appellee’s collecting 
agent and assumed liability beyond the exercise due care. Heid 
Bros. Commercial Nat. Bank (Tex. Com. App.) 240 908, 
904; O’Hara Texas Nat. Bank (Tex. Civ. App.) 299 
649; Humble Oil Refining Co. Wichita State Bank Trust Co., 
supra; Jefferson County Ass’n Southern Bank Trust Co., 
225 Ala. 25, 142 So. 66. The question such negligence the part 
appellant not raised the pleadings the evidence. 

opinion, the provisions the contract between the parties, 
before set out, the legality which not and cannot questioned, 
not only forbids the affirmance this judgment, but requires that this 
court reverse the judgment the trial court and render judgment 
favor appellant, that the appellee take nothing his suit, and that 
the appellant recover its costs. 


BANK NOT LIABLE FOR ASSISTANT CASH- 
IER’S INCORRECT INVESTMENT ADVICE 


Armstrong Citizens Union National Bank, Court Appeals Ken- 


tucky, 106 Rep. (2d) 630 


bank depositor invested mortgage bonds the advice 
the bank’s assistant cashier. The bank’s officers had knowledge 
the transaction nor was the bank any way interested therein. 
The assistant cashier received commission from the salesman. 
was held that the bank was not liable for loss sustained the 
depositor result the investment. 


this case appeared that the plaintiff, who was personally 
acquainted with the assistant cashier the defendant bank, sought 
his advice connection with investing funds which she had 
deposit with the bank. upon the assistant cashier’s advice, 
she purchased $12,000 bonds the Equitable Bond and Mortgage 
Company par July, 1927. The assistant cashier was authorized 
only handle new accounts and had authority advise cus- 
tomers with respect investments. received secret commis- 
sion $150 from the salesman who negotiated the sale. There was 
evidence that the bonds were not good when they were purchased 
the plaintiff. fact they had market value approximately 
par for more than eighteen months after the purchase. During the 
depression, the bonds declined value until they sold for less than 
ten cents the dollar. these circumstances, was held that 
the bank was not responsible for the loss sustained the plaintiff 
result making the investment. 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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Action Anna Armstrong against the Citizens Union National 
Bank. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Woodward, Dawson Hobson, Louisville, for appellant. 

Bruce Bullitt, Louisville, for appellee. 


REES, J.—The appellant, Anna Armstrong, brought this action 
against the Citizens Union National Bank recover the sum $10,500 
alleged have been lost her reason her purchase $12,000 
bonds which she was induced make the representations 
Schnell, assistant cashier the bank. The trial court sustained the 
bank’s motion for peremptory instruction its favor, and the plain- 
tiff has appealed. 


She alleged her petition that the bank, through Schnell its 
agent, purchased for her July, 1927, $12,000 real estate bonds 
issued the Equitable Bond Mortgage Company, and delivered the 
bonds her upon the representation that the bonds were ‘‘good and 
satisfactory defendant collateral face and that the 
bonds, for which she paid $12,000 upon the defendant’s representa- 
tion that they were good, ‘‘are not worth excess $1,500.00 and 
were not worth more than that sum when they were that 
February, 1929, she discovered for the first time that the bonds were 
not good and were not acceptable the defendant face value; and 
that the defendant knew they were not good, could have known 
thereof the exercise the slightest care. 


The appellant resided Louisville prior 1919 when she married 
and moved Piqua, Ohio, where she resided until her husband’s death 
1922. Before her marriage, she knew Schnell, who was employed 
teller bank Louisville. She returned Louisville after 
her husband’s death, and May, 1927, deposited $12,000 the Citi- 
zens Union National Bank. She had borrowed money from time 
time from the Citizens Union National Bank after her return Louis- 
ville, but had retained her checking account bank Piqua. She 
testified that, Schnell’s suggestion, she transferred her checking ac- 
count from the Piqua, Ohio, bank the Citizens Union National Bank. 
June, 1927, she talked with Schnell about investing the money she 
had deposit the bank, and she told him she wanted invest 
bonds which the bank would accept collateral her note. Schnell 
recommended the bonds the Equitable Bond Mortgage Company, 
and July 1927, she purchased $9,000 these bonds, and the 
following day she purchased $3,000 the bonds, for all which she 
paid par. She gave two checks, one for $9,000 and one for $3,000, pay- 
able the order the Equitable Bond Mortgage Company. The 
bonds were delivered Schnell who placed them his own safety 
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deposit box, where they remained until 1929. clipped the coupons 
when due, and deposited the proceeds Mrs. Armstrong’s account. 

The proof shows that the real estate bonds the Equitable Bond 
Mortgage Company, similar the ones purchased appellant, were 
and sold approximately par until some time 1929. During 
the depression, they declined value until they sold for less than 
cents the dollar. There proof that any one connected with the 
bank, other than Schnell, knew anything about the transaction until 
February, 1929. The bank was not interested the sale the bonds, 
and received benefit from their sale, directly indirectly. Schnell 
received secret commission $150 from the salesman representing 
the Equitable Bond Mortgage Company, who received credit for mak- 
ing the sale. There evidence that the bonds were not good when 
they were purchased appellant 1927 that they were not ac- 
ceptable that time the bank collateral. They had market 
value approximately par for more than eighteen months after they 
were purchased Mrs. Armstrong, and the mere fact that they later 
declined greatly value does not necessarily lead the 
that they were worthless little value July, 1927. Many se- 
fact, most them, theretofore considered safe investments 
prudent business men, suffered similar fate during 1929 and sub- 
sequent years. The failure the proof this point alone required 
the trial judge sustain defendant’s motion for peremptory instruc- 
tion its favor. 

Furthermore, the representations which Mrs. Armstrong claims 
Schnell made her were outside the scope his real apparent 
authority assistant cashier the Citizens Union National Bank. 
His sole duty was handle the opening new accounts, and was 
shown that was not authorized advise customers the bank with 
respect investments. was not selling appellant securities 
owned the bank which had any interest for the sale 
which received commission. The purchase was made directly from 
corporation not connected with the bank, and Schnell, 
ing the bonds, was not acting within the apparent scope his authority 
assistant cashier the bank. People’s State Bank Hill, 210 Ky. 
222, 275 694; Lemke First National Bank Appleton, 190 
Wis. 223, 208 946; Bailey Union National Bank, 159 Tenn. 
659, (2d) 393. 

eashier bank possesses certain powers which are inherent 
the position virtue judicial decisions banking usages, and any 
act done him behalf the bank fulfillment these inherent 
powers and duties binds the bank. Recommending investments 
which the bank has interest not function, however, which in- 
herent the position cashier. ‘‘The cashier bank has in- 
authority make any declarations binding the bank not within 
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the scope his ordinary duties and not the interest the bank. 
And the bank not bound unauthorized representations the 
not within the apparent scope his authority.’’ Michie 
Banks Banking, vol. 181. 

Other reasons are assigned the appellee for affirming the judg- 
ment, but deem unnecessary consider them. 
The judgment affirmed. 


DELAY DELIVERING TELEGRAM 
CONCERNING MARGIN ACCOUNT 


Western Union Telegraph Co. Sweeney, Commission Appeals 
Texas, 102 Rep. (2d) 670 


Where broker closes out margin account, result 
telegraph company’s delay delivering message the trader 
requesting additional margin, the measure damages the differ- 
ence between the price which the stock was sold and the price 
which the trader could have reinstated the transaction within 
reasonable time after received the notice. 


this case the plaintiff purchased 100 shares General Motors 
September, 1932, $18.50 per share. made partial cash 
payment and agreed pay the balance installments. week 
later, his brokers sent him telegram requesting him send ad- 
ditional margin. Because the delay delivering the telegram 
the trader, his reply stating that check had been mailed, did 
not reach the brokers until after the market had closed. The brokers 
the meantime had sold the stock $15 share. the following 
day, and for several days thereafter, the trader could have pur- 
chased the stock $14.75 per share. was held that the trader 
was not entitled recover any damages against the telegraph com- 
pany. 


Action Sweeney against the Western Union Telegraph 
Company. Judgment for plaintiff was reversed and rendered Court 
Civil Appeals [106 (2d) 663], and plaintiff brings error. 
Affirmed. 
Flippen and Dan Johnston, both Dallas, and Francis 
Stark, New York City, for plaintiff error. 
Billingsley, Munday, for defendant error. 


TAYLOR, C.—In the trial court Sweeney recovered judgment 
for damages against Western Union Telegraph Company for negligent 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 1440. 
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delivery telegram.of instructions his stockbrokers. Upon original 
hearing the judgment was affirmed the Court Civil Appeals. 
Upon rehearing this judgment was set aside and judgment was rendered 
that Sweeney take nothing; Associate Justice Funderburk, who wrote 
the original opinion, dissenting. motion for rehearing and certify 
was then filed, which the court granted. 


The facts are not disputed, and not contended the company 
that was not negligent its delayed delivery the telegram. Its 
defense that damages resulted Sweeney resulting proximately 
from the delay, and further that Sweeney’s failure take such action 
was made available him the company, the matter 
instating the contract after was closed out, precluded recovery 
him. The certificate far necessary stated, reads: 


September 1932, Sweeney purchased, through his brokers, 
Pulliam Company Dallas, 100 shares General Motors stock 
$18.50 per share. The transaction was one known marginal deal, 
the terms thereof being expressed written contract between Sweeney 
and his brokers. its terms was obligated pay for the stock 
monthly installments $76.63. cash payment $415.00 was made 
the time the contract was entered into, which payment included pur- 
chase charges and commissions the transaction. 

portion the contract follows: 


the agreement Buyer pay for said securi- 
ties installments time provided for this agreement, the Buyer 
agrees that any time during the life hereof, the market price any 
security securities purchased herein shall depreciate Ten (10) 
more per cent. below the total Time Purchase price agreed paid 
the Buyer, any securities deposited part payment thereof, 
protect any contract part contract, shall depreciate Ten 
(10) more per cent. below the market value the date deposit, 
Pulliam Company shall have the right and option demand from 
the Buyer sum satisfactory said Pulliam Company, and which 
said sum the Buyer agrees pay Pulliam Company demand, 
and when paid Buyer shall the amount interest 
charges unpaid, any, and the balance upon the amount the total 
time purchase price unpaid. the event the failure the Buyer 
upon any such demand being made, forthwith pay Pulliam Com- 
pany the amount demanded Pulliam Company, Pulliam Com- 
pany may the option Pulliam Company and without notice 
Buyer cancel this purchase agreement and terminate all rights, any 
Buyer contained herein.’ 


September 13, 1932, 8:45 m., the brokers wired 
Sweeney follows: 
Sweeney 
City, Texas 


sharp declines market necessitate your forwarding 
three hundred dollars protect contract advise wire. 


Co. 10AM.’ 
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telegram was received the Western Union’s local office 
Knox City, Texas, 10:00 m., and delivered 1:00 m., the 
same day. few minutes thereafter, 1:12 m., Sweeney wired his 
brokers follows: 

check this eve sell this contract when reaches nineteen. 

Sweeney.’ 


telegram was received Pulliam Company eighteen 
minutes after the stock market had closed and the 100 shares stock 
had been sold $15.00 per share. response they wrote two 
letters Sweeney the same day, September 13, 1932, advising him 
that his contract had been closed out, and suggesting that the stock 
could purchased the same price, for less. the following 
morning, September 14, 1932, Pulliam Company Sweeney over 
long distance telephone and informed him that could buy General 
Motors stock $14.75. was stipulated between the parties upon the 
trial that after Sweeney learned that his contract had been sold for 
$15.00 per share, could have repurchased 100 shares General 
Motors stock $14.75 per share, either September 14th, for sev- 
eral days thereafter; that did not repurchase the stock because 
considered the market too unstable, and that requested the broker- 
age company return the $300 previously sent response the 
message first above copied. was further stipulated that General 
Motors stock reached price $19.00 per share September 25th 
26th, respectfully certify for your decision the fol- 
lowing questions: 

Under the undisputed facts, did Sweeney suffer any damages 
which were proximately caused the negligence the telegraph com- 
pany? 

Was Sweeney, matter law, under the duty mitigate 
his damages repurchasing the stock sold, like stock, time 
when was obtainable below $15.00 per share; the breach 
which duty would preclude his right recover damages for the neg- 
ligence the telegraph 


The rule with respect the measure damages due negligence 
delivering message requesting additional margins stated 
245 follows: ‘‘Notice put margin. Where broker has 
closed out plaintiff’s margin transaction because defendant’s neg- 
ligence delivering message requesting additional margins, the 
measure damages the difference between the price which the 
deal was closed and the price which plaintiff could have reinstated 
the transaction within reasonable time after notice that was 

The foregoing rule applied Maddus Western Union Tele- 
graph Company, Kan. 619, 141 585, case which the facts are 
strikingly similar the facts the present case. 

Since under the undisputed facts Sweeney could have reinstated 
his stock purchase the next day, for several days thereafter, 
cents per share less than the price which was closed out, 
sustained damage proximately resulting from being closed out. Not 
only was the market available for making purchases the lower figure 
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after the sale his stock, but the company’s representative called 
Sweeney the following morning after his stock had been sold $15 
per share and told him could buy the same stock $14.75 per share 
and thus reinstate himself the market. 

clear that the market price the stock had advanced before 
Sweeney had reasonable time which repurchase, would have 
sustained loss resulting proximately from the company’s negligence 
but instead having advanced, the price declined and was lower for 
several days after learned had been closed out. obvious that 
sustained damages virtue being closed out. 

Under the rule quoted above, the first question answered the 
negative. 

Since damage due the negligence the company was sus- 
tained, unnecessary answer the second question. 

This holding and the reasons therefor are accord with those set 
forth the majority opinion the Court Civil Appeals written 
Chief Justice, then Associate Justice, Leslie, upon rehearing. 

Opinion adopted the Supreme Court. 


NATIONAL LABOR RELATIONS ACT 
CONSTITUTIONAL 


National Labor Relations Board Tidewater Express Lines, Inc., United 
States Circuit Court Appeals, Fourth Circuit, Fed. Rep. (2d) 301_ 


The National Labor Relations Act constitutional. The provi- 
sions the Act, Sections and 10, prohibiting the discharge 
employee because his membership activities with labor unions 
and authorizing the Labor Board order his reinstatement with 
pay, does not violate the Seventh Amendment the Constitution 
providing that the right trial jury shall preserved where 
the value controversy exceeds $20. 


Sections and the National Labor Relations Act, providing 
for the right employees self-organization and collective 
bargaining, authorize the Labor Board prevent employer from 
requiring contracts from employees not join labor union 
condition employment. 


The constitutionality the National Labor Relations Act was 
originally established the following decisions the United States 
Supreme Court: National Labor Relations Board Washington, 
Virginia and Maryland Coach Co., Sup. Ct. Rep. 648, and Na-. 
tional Labor Relations Board Jones Laughlin Steel Corp., 
Sup. Ct. Rep. 615. 
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Petition for Enforcement Order the National Labor 
Relations Board. 

Petition the National Labor Relations Board against the 
water Express Lines, Incorporated. 

Decree for petitioner. 

Charles Fahy, Gen. Counsel, National Labor Relations Board, 
Washington, (Robert Watts, Associate Gen. Counsel, and Mal- 
Halliday, Atty., National Labor Relations Board, both Wash- 
ington, C., the brief), for petitioner. 

Francis Key Murray and George Ross Veazey, both Baltimore, 
Md., for respondent. 

Before Parker, Northcott, and Soper, Circuit Judges. 

PER CURIAM.—This petition the National Labor Relations 
Board for decree enforcing its order entered against the Tidewater 
Express Lines, corporation admittedly engaged interstate com- 
merce. The order based findings the effect that respondent has 
discharged two its employees because their membership and ac- 
tivity labor unions. The order requires respondent cease and 
desist from discouraging membership the unions and from interfer- 
ing any way with the right self-organization for the purpose 
collective bargaining the part its employees. directs respond- 
ent reinstate the discharged employees and reimburse them for 
loss wages resulting from their discharge. The respondent does not 
question that the findings upon which the order based are amply 
supported the evidence; but resists the order the ground that 
the Wagner Act (National Labor Relations Act, seq., 
the order directing reimbursement for lost wages violates the guaranty 
jury trial contained the Seventh Amendment, and that, far 
the order prevents respondent from requiring contracts its em- 
ployees condition employment that they will not join labor 
unions, runs counter the decisions Coppage Kansas, 236 
Ct. 240, Ed. 441, 1915C, 960, and Adair United 
States, 208 161, Ct. 277, Ed. 436, Ann. Cas. 764. 

None the contentions respondent can sustained. The case 
governed all its aspects our decision National Labor Re- 
lations Board Washington, Virginia Maryland Coach Co. (C. 
4th) (2d) 990, affirmed the Supreme Court the United 
States Ct. 648, and the decision the Supreme Court that 
and the companion case National Labor Relations Board 
Jones Laughlin Steel Corp., Ct. 615, 622. With respect the 
contention that respondent has the right require its employees 
condition employment that they enter into individual contracts 
not join union, think that such requirement directly 
conflict with sections and the act (29 157, 158), 
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which was intended safeguard the right employees self-organiza- 
tion and further collective bargaining instrument industrial 
peace. the case last cited the Supreme Court said: 


have clear right organize and select their repre- 
sentatives for lawful purposes the respondent has organize its 
business and select its own officers and agents. Discrimination and 
coercion prevent the free exercise the right employees self- 
organization and representation proper subject for condemnation 
competent legislative authority. Long ago stated the reason 
for labor organizations. said that they were organized out the 
necessities the situation; that single employee was helpless deal- 
ing with employer; that was dependent ordinarily his daily 
wage for the maintenance himself and family; that, the employer 
refused pay him the wages that thought fair, was nevertheless 
unable leave the employ and resist arbitrary and unfair treatment 
that union was essential give laborers opportunity deal 
equality with their employer. American Steel Foundries Tri-City 
Central Trades Council, 257 184, 209, Ct. 72, 78, Ed. 
189, 360. reiterated these views when had under 
consideration the Railway Labor Act 1926, Stat. 577. Fully 
recognizing the legality collective action the part employees 
order safeguard their proper interests, said that Congress was 
not required ignore this right safeguard it. Congress could 
seek make appropriate collective action employees instrument 
peace rather than strife. said that such collective action 
would mockery representation were made futile interference 
with freedom choice. Hence the prohibition Congress inter- 
ference with the selection representatives for the purpose nego- 
tiation and conference between employers and employees, ‘instead 
being invasion the constitutional right either, was based 
the recognition the rights both.’ Texas Co. Rail- 
way Clerks [281 548, Ct. 427, Ed. 1934], supra. 
have reasserted the same principle sustaining the application-of 
the Railway Labor Act amended 1934 (45 151 
seq.). Virginian Railway Co. System Federation, No. [57 Ct. 
592] 

theory the act that free opportunity for negotiation with 
representatives employees likely promote industrial 
peace and may bring about the adjustments and agreements which the 
Co. Railway Clerks, supra, and repeated Virginian 
Railway Co. System Federation, No. 40, the cases Adair United 
States, 208 161, Ct. 277, Ed. 436, Ann. Cas. 764, 
and Coppage Kansas, 236 Ct. 240, Ed. 441, 
1915C, 960, are inapplicable legislation this character. 
The act does not interfere with the normal exercise the right the 
employer select its employees discharge them. The employer 
may not, under cover that right, intimidate coerce its employees 
with respect their self-organization and representation, and, 
other hand, the Board not entitled make its authority pretext 
for interference with the right discharge when that right exer- 
for other reasons than such intimidation and coercion. The true 
purpose the subject investigation with full opportunity show 
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the facts. would seem that when employers freely recognize the 
right their employees their own organizations and their unrestricted 
right representation there will much less occasion for controversy 
respect the free and appropriate exercise the right selection 
and discharge. 

argued that the requirement equivalent money judg- 
ment and hence contravenes the Seventh Amendment with respect 
trial jury. The Seventh Amendment provides that ‘In suits com- 
mon law, where the value controversy shall exceed twenty dollars; 
the right trial jury shall preserved.’ The amendment thus 
preserves the right which existed under the common law when the 
amendment was adopted. Shields Thomas, How. 253, 262, 
Ed. 368; Wood, 210 246, 258, Ct. 621, Ed. 
1046; Dimick Schiedt, 293 474, 476, Ct. 296, Ed. 
654, 657, Ct. 890, 891, Ed. 1636. Thus has applica- 
tion cases where recovery money damages incident 
equitable relief even though damages might have been recovered 
action law. Clark Wooster, 119 322, 325, Ct. 217, 
Ed. 392; Pease Rathbun-Jones Engineering Co., 243 273, 
279, Ct. 283, Ed. 715, Ann. Cas. 1918C, 1147. does not 
apply where the proceeding not the nature suit common 
law. Guthrie National Bank Guthrie, 173 528, 537, Ct. 


And with respect the limitation upon freedom contract which 
these sections the statute may said impose, the following quo- 
tation from West Coast Hotel Co. Parrish, Ct. 578, 582, 
apposite: 


essential limitation liberty general governs freedom 
contract particular. More than twenty-five years ago set forth 
the applicable principle these words, after referring the cases 
where the liberty guaranteed the Fourteenth Amendment had been 
broadly described. ‘But was recognized the cases cited, 
many others, that freedom contract qualified, and not abso- 
lute, right. There absolute freedom one wills 
contract one chooses. The guaranty liberty does not withdraw 
from legislative supervision that wide department activity which 
consists the making contracts, deny government the power 
provide restrictive safeguards. Liberty implies the absence ar- 
bitrary restraint, not immunity from reasonable regulations and pro- 
hibitions imposed the interests the community.’ Chicago, Burling- 
ton Co. MeGuire, 219 549, 565, Ct. 259, 262, 
Ed. dealing with the relation employer and em- 
ployed, the Legislature has necessarily wide field discretion 
order that there may suitable protection health and safety, and 
that peace and good order may promoted through regulations de- 
signed insure wholesome conditions work and freedom from op- 


decree will entered enforcing the order the Board. 
Decree accordingly. 


a 
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INSURANCE AGAINST EMBEZZLEMENT 
CHECKS 


Meyers Bank America National Trust Savings Association, Cali- 
fornia District Court Appeal, Pac. Rep. (2d) 868 


insurance company, which insures individual against loss 
through the embezzlement checks and pays such loss the 
insured party, may recover from one who the checks 
forged indorsements and from the bank through which they were 
collected. 

this case appeared that insurance company issued 
policy insuring the plaintiff against loss through embezzlement 
his employees. number checks payable the plaintiff were 
taken one his employees, who forged the indorsements and 
negotiated the checks druggist. The latter deposited them 
his account bank, which they were collected. The insur- 
ance company paid the loss full and the plaintiff assigned the 
company his claim against the druggist and the bank. 
The plaintiff then brought this action against the druggist and the 
bank and was held that could recover. The payment the 
company the plaintiff did not extinguish the obliga- 
tions the druggist and the bank. was further held that the 
defendants’ objection that the action should have been brought 
the insurance company instead the plaintiff, was not tenable. 
Apparently, the action was brought the plaintiff for the benefit 
the insurance company. 


Action Meyers, doing business the Western Transportation 
Company, against the Bank America National Trust Savings Asso- 
ciation, Wascher, doing business under the fictitious firm name 
and style Uptown Drug Company, and Wascher, individual, 
and others. From adverse judgment, Wascher, doing business 
under the fictitious firm name and style Uptown Drug Company, 
and the Bank America National Trust Savings Association appeal. 

Affirmed. 

Willedd Andrews, Los Angeles, for appellant, Wascher. 

Louis Ferrari, San Francisco, and Edmond Nelson and 
Berrey, both Los Angeles, for appellant Bank America Nat. 
Trust Savings Ass’n. 

Joe Crider, Jr., Los Angeles (John Ford, Los Angeles, 
counsel), for respondent. 


McCOMB, J.—Defendants appeal from judgment favor 
plaintiff after trial before the court without jury action for 
conversion. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §650. 
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The essential facts are these: 

Plaintiff conducted transportation business and during the or- 
dinary course his business numerous checks were received payable 
the Transportation the name under which his 
business was operated. number these checks were embezzled and 
negotiated his office manager, Benedict, defendant Wascher, 
druggist doing business under the name Uptown Drug Company. 
turn indorsed the checks and deposited them his account with 
defendant bank, who presented them the drawee, received payment, 
and paid defendant Wascher. 

the time the embezzlement plaintiff earried fidelity bond 
insuring him against losses through embezzlement his employees, 
which bond was executed the United States Guarantee Company, 
who prior the commencement this action paid plaintiff full for 
all loss sustained him and took from him assignment his rights 
against defendants. 

Defendants rely for reversal the judgments these proposi- 

First: The payment plaintiff’s loss the insurer, United States 
Guarantee Company, extinguished defendants’ obligations. 

Second: Plaintiff was not the real party interest and therefore 


could not maintain action against defendants, since had assigned 
his rights against defendants his insurer, United States Guarantee 
Company. 


Defendants’ first proposition untenable. Insurance contract 
whereby one undertakes indemnify another against loss, damage, 
liability arising from contingent unknown event. Section 22, 
Ins. Code (St. 1935, 498). the instant case the fidelity bond 
the United States Guarantee Company was within this definition 
insurance contract and the law that indemnification the insured 
his insurer does not constitute defense action the insurer 
assigned claim against the party whose wrongful act has caused 
the insured loss. Grubnau Centennial Nat. Bank, 279 Pa. 501, 124 
142, 143. the just cited, which the facts are very similar 
those the present case, Mr. Justice Kephart, 279 Pa. 501, 124 
142, page 143, says: 


would novel proposition hold that insurance contract 
could reach out indemnify stranger, way party the in- 
surance, whose wrongful act caused the insurance company pay loss 
the insured which would not have but for the wrongful 
act. Such protection would given without cost contractual rela- 
tion, merely because the person wronged chooses collect from the 
insurance company first, rather than the bank which afterwards dis- 
claim this and other grounds connected with the forged 
check. 
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Defendants’ second proposition likewise untenable. The law 
settled that defendant has right have cause action against 
him prosecuted the real party interest (section 367, Code Civ. 
but this right ends when (1) judgment for against the 
nominal plaintiff will protect him from any action upon the same de- 
mand another, and (2) when against the nominal plaintiff may 
assert all defenses and counterclaims available him, were the claim 
prosecuted the real owner (Giselman Starr, 106 Cal. 651, 657, 
Mosier Suburban Estates, Ltd., Cal. App. 574, 575, 
(2d) 209, Cal. Jur. 490). 

the present case plaintiff was present court, testified that 
had been indemnified full and had assigned his claim the United 
States Guarantee Company, who was also represented court its 
attorneys. Hence defendants were fully protected from any future 
claim against them either plaintiff his assignee and could have 
urged the present case any and all defenses which they might have 
presented, had the suit been brought the name the 
assignee, United States Guarantee Company. 

For the foregoing reasons the judgments are and each affirmed. 


PURCHASER STOLEN NEGOTIABLE BONDS 


Continental Casualty Co. Casualty Surety Co., New York 
Supreme Court, Appellate Division, 296 Supp. 833 


person who purchases stolen bonds good faith and for 
may keep them against the claim the original owner. 


Corporate bonds, which otherwise comply with the requirements 
the law negotiability, are not rendered non-negotiable 
reference ‘‘agreement’’ contained them where such refer- 
ence indicates that has with providing further security for 
the payment the bonds. 


Action the Continental Casualty Company against the 
Casualty Surety Company, which controversy was submitted upon 
agreed statement facts pursuant sections 546-548 the Civil 
Practice Act. 

Judgment directed for defendant. 

Robert New York City (Andrew Eckel, New 
York City, counsel), for plaintiff. 
Vineent O’Connor, New York City, for defendant. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §857. 
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CALLAHAN, J.—This action involves three North American 
Light Power Company debentures, issued July 1926, due July 
1956, with coupons attached. 

Plaintiff claims title same assignee Field, Glore Co., which 
was the owner thereof November 13, 1931, which date they were 
lost stolen. 

Defendant has obtained possession thereof transferee its in- 
sured, Fenner, Bean Ungerleider, who received the same for the pur- 
pose sale, innocently and without notice any defect therein. 

Plaintiff claims that entitled possession the bonds and 
that defendant’s assignor obtained title thereto. The determination 
this question depends whether the bonds are negotiable instru- 
ments. the purchaser due course from thief may retain them. 

The bonds provide that the issuing company will pay bearer 
$1,000 July 1956, unless the bonds are registered, which event 
payment will made the registered owner. These bonds were not 
registered. The bonds contain the following provision: ‘‘This deben- 
ture one issue debentures the Company known its 
‘Gold’ Debentures, all issued and issued one more series 
under and equally entitled the benefits and subject the provisions 
Agreement (hereinafter called the Agreement), dated July 
1926, made between the Company and Central Trust Company 
Illinois, Trustee, which reference made for complete statement 
the terms and conditions upon which the debentures are issued, re- 
ceived and held. The principal hereof may declared may become 
due the conditions, the manner and the times set forth and 
provided the agreement.’’ 

The bonds also contain provisions that they shall pass delivery, 
unless registered, and, registered, may again transferred bearer, 
which event they shall again become transferable delivery. 

clear that these bonds are negotiable instruments, unless their 
character such was destroyed the references contained therein 
the deseribed Enoch Brandon, 249 263. 
164 45. 

Considering the instruments whole, find nothing therein 
which would destroy negotiability. The instruments still remain un- 
promises pay fixed determinable future time. 
The reference the ‘‘Agreement’’ determine the terms and condi- 
tions which the debentures were issued, read connection with other 
portions the bonds, clearly indicates that such reference had 
with providing further security for the payment the bonds. Simiiar 
reference the bonds under consideration Enoch Brandon, supra. 
was held not destroy negotiability. The only difference between the 
two cases appears with regard the nature the 
furnished. 
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The fact that there option accelerate the due date does not 
affect the negotiability the bonds. 

was stated Cunningham Pressed Steel Car Company, 238 
App. Div. 624, page 627, 265 256, 260: pri- 
mary covenant pay maturity contained the bonds themselves 
not qualified the collateral promises and agreements defend- 
ant mentioned the indenture.’’ 

find the instruments negotiable their face, unneces- 
sary determine whether they come within the provisions sections 
261 and 262 the Personal Property Law. 

The defendant entitled judgment. 

Judgment unanimously directed favor the defendant. Settle 
order notice. All concur. 


RIGHT STOCKHOLDER EXAMINE 
BOOKS CORPORATION 


Ruby Penn Fibre Board Corporation, Supreme Court Pennsyl- 
vania, 192 Atl. Rep. 914 


stockholder Pennsylvania corporation, which maintains 
its principal office and place business the city New York, 
and there keeps its books, entitled examine the books and 
records the corporation but should required make the 
examination New York where shown that the removal 
the books Pennsylvania would seriously interfere with the cor- 
poration’s transaction business and where does not appear 
that hardship would result the stockholder were required 
make the examination New York. 

the absence statute, the right inspection covers all the 
books and records the corporation, including contracts made 
the company, and some jurisdictions the statutory right equally 
inclusive, while others limited the books and records which 
disclose stock ownership, books containing the stock subscrip- 
tions and accounts. 

This statement, general, applies banks. With reference 
national banks, Section 5210 the Revised Statutes (12 Code, 
62) specifically provides that each national bank shall keep 
full and correct list the names and residences its stockholders 
and the number shares held each, which list shall subject 
the inspection all shareholders and the bank. 


Petition Ruby, executor the estate William Suther- 
land, and others, for writ mandamus against the Penn Fibre 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1340. 
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Board Corporation, for the production the books and records the 
corporation. From order granting writ peremptory mandamus 
commanding the corporation and its officers give plaintiffs access 
the books, records, and correspondence the corporation’s office 
the city New York, plaintiffs appeal. 

Affirmed. 

Ruby, Wm. Luria, Charles Still, and John Hoober, 
all York, Pa., for appellants. 

Keesey and Schmidt, Keesey, Stair Kurtz, all York, Pa., 
for appellee. 

STERN, J.—Defendant company was incorporated Pennsylvania 
1920 for the manufacture and sale paper, paper board, and kindred 
products. Its plant Springettsbury township, York county, which 
was the location set forth the charter incorporation the place 
where its business was transacted. 1927 the company estab- 
lished office the city New York, and since then has there con- 
ducted most its purchases and sales, administered its business affairs, 
and kept the books account covering its financial and commercial 

Plaintiffs, stockholders the company, desiring investigate some 
its transactions and policies, petitioned the court below for writ 
mandamus for the production the books and records the cor- 
poration. Defendant filed answer which admitted 
right inspection, and averred its willingness permit exami- 
nation the books the New York office, but alleged that their re- 
moval York would seriously interfere with the conduct its business, 
and asserted that its principal place business was New York and 
that the maintenance the books there was authorized law. The 
court below ordered that writ peremptory mandamus issue the 
company and its officers, commanding them give plaintiffs, their 
agents counsel, ‘‘full and free access all reasonable times the 
books, records and correspondence the respondent corporation its 
office the city New York.’’ Plaintiffs appeal from that order, and 
the only question the case whether they are entitled have the 
books produced York. 

The Corporation Act 1874, 73, (15 21), pro- 
vided that the charter intended corporation should set forth, 
inter alia, ‘‘the place places where its business 
was held Hempstead Meadville Theological School, 284 Pa. 
147, 156, 421, 424, that ‘‘By the place where the business 
transacted meant where the corporate functions are per- 
formed—where the stockholders hold their elections, and the directors 
manage and direct the business the corporation. not neces- 


majority the stock held citizens the state New York, and 
majority also the board directors are citizens New York. 
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sarily where the employees their work, but the place from which 
the work other words, the referred was 
that connected with the activities the corporation such, dis- 
tinguished from its commercial operations, and the place where such 
business was transacted was meant the legal residence domicile 
the The Business Corporation Law 1933; 364, 
changed the phraseology the Corporation Act 1874. provides, 
section 204 (2) the Act (15 2852—204 (2), that the articles 
incorporation shall set forth ‘‘the location its initial regis- 
tered office this Commonwealth.’’ further provides, section 302 
(10) the Act (15 2852—302 (10), that corporations may 
carry their operations and have offices outside the commonwealth. 
Section 306 (15 2852—306) provides that every business cor- 
poration shall maintain the commonwealth registered office which 
may, but need not, the same its place business; the loca- 
tion this registered office that stated the articles in- 
corporation. Section 308 (15 2852—308), which governs the 
present controversy, provides that every business corporation shall keep 
its registered office the by-laws, minutes, and share register, and that 
such corporation shall also keep appropriate, complete and 
accurate books records account, which may kept its regis- 
tered office, its principal place Paragraph the 
same section gives shareholders the right examine the books and 
records ‘‘at any reasonable time times, for any reasonable purpose.’’ 

obvious that the new act uses the term ‘‘registered office’’ 
identical with the term ‘‘place where its business trans- 
acted’’ employed the act 1874, while the term place 
business’’ the new act refers the place where the 
activities the corporation are conducted, distinguished from the 
where the meetings the shareholders are held and 
the corporate books and records, but not necessarily its books ac- 
count, are kept. 

the present case the court below found fact that ‘‘the prin- 
cipal place business’’ defendant its office New York City, 
and follows that defendant authorized the Business Corpora- 
tion Law keep its commercial records and books account there. 
may added that the new act applies not only corporations 
corporations the second class organized under the act 1874. 

thus being established that not illegal nor improper for de- 
fendant keep its books account New York, the question remains 
whether plaintiffs may nevertheless insist that the books brought 
York for examination. That stockholder has right inspect the 


2The opening the New York office defendant was therefore not re- 
moval location within the terms the Act March 18, 1879, the 
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books, for proper purpose, undoubted. But has right 
insist upon any particular time place for conducting such inspection. 
The law contents itself with the statement that the examination should 
made ‘‘proper’’ time and place. Kuhbach 
Irving Cut Glass Co., 220 Pa. 427, 432, 433, 981, 
(N. 185; Hauser York Water Co., 278 Pa. 387, 391, 123 330; 
Conerty Butler County Oil Refining Co., 301 Pa. 417, 421, 152 672. 
What reasonable and proper necessarily depends upon the circum- 
stances each case and must determined the exercise the 
diseretion the court enforcing the right. The problem essentially 
one the relative convenience all parties concerned. The petition- 
ing stockholder should not put unnecessary trouble expense 
which might substantially impair the right itself, but the remaining 
stockholders also have rights which must respected, and the examina- 
tion should not allowed time place under conditions which 
would unduly interfere with the regular course business the com- 
pany. For example, the books are numerous and bulky, and the 
place business where they are regularly kept not remote, even 
though another state, there reason why the stockholder should 
not compelled there wishes examine them, but they 
can readily transported, and the temporary deprivation them 
would not seriously handicap the operations the company, the court, 
acting within its might properly require their production 
the registered office the company within the commonwealth. 
the present case there was testimony that the removal the records 
from the New York office would ‘‘paralyze’’ defendant far its 
bookkeeping was concerned; the other hand, was not shown that 
any hardship plaintiffs would result they were required make 
the inspection the books New York. The court below, therefore, 
exercised its discretion not only without abuse, but wisely. 
The decree affirmed. 


RIGHT STOCK DIVIDENDS 


Lunt Genesee Valley Trust Co., City Court Rochester, 297 
Supp. 


The actual owner shares stock, and not the record owner, 
the time when dividend declared, entitled the dividend. 
The corporation, however, protected paying the dividend 
the owner record. 


this case corporation declared dividend January 11, 
1935, payable within ten days its stockholders record De- 
31, 1934. The owner certain shares stock the cor- 


~ 
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poration sold them January party who, turn, sold them 
the plaintiff January The transfer, however, was not 
recorded the books the corporation and the dividend was paid 
January the owner record. The plaintiff sued both the 
owner record and the corporation recover the dividend. 
was held that was entitled recover against the owner record 
but not against the corporation. 


This decision was made under Section the New York Stock 
Account Corporation Law, which referred the opinion. 


Action involving ownership dividends stock Clarence 
Lunt, doing business under the firm name and style Lunt 
Co., against Doris Chambers and another, wherein the Genesee 
Valley Trust Company and another, executors the named defend- 
ant, were substituted after her death. 

Judgment for plaintiff against the executors, and complaint 
against their codefendant dismissed the merits. 

Harris, Beach, Folger, Bacon Keating, Rochester (Kenneth 
Keating, Rochester, counsel), for plaintiff. 

Crittenden Crittenden, Rochester (David Hochstein, Bright- 
ton, counsel), for defendant executors. 

Lynn Bros., Rochester (Maurice Lynn, Rochester, coun- 
sel), for defendant Enterprise Foundry Co. 


TOMPKINS, J.—The plaintiff has sued the defendants recover 
$760, being dividend declared the defendant Enterprise Foundry 
Company and paid the testatrix, Doris Chambers. The 
action was originally brought against Mrs. Chambers and upon her 
decease here executors were substituted her stead. 

The stock question, consisting shares, was sold the testa- 
trix Chambers January 1935, George Bonbright Co., 
which turn January 9th sold and delivered the plaintiff, 
who remained owner and holder thereof until January 24th. 

January 11, 1935, the defendant foundry company directors de- 
clared per cent. dividend its stock, payable within days 
its stockholders record December 31, 1934. Mrs. Chambers was 
the record owner the stock question both that date and 
January 12th, when the foundry company paid Mrs. Chambers $760, 
the declared dividend her stock. January 25, 1935, Bonbright 
Co. wrote Mrs. Chambers that one their clients held January 11th 
the shares registered her name, and demanded the $760 received 
her. Mrs. Chambers retained the dividend, and the action was 
brought against her and the corporation which declared and paid the 
dividend. 

The testatrix, Mrs. Chambers, January 12, 1935, received 
record owner December 31, 1934, shares stock, dividend 
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$760 declared January that date the plaintiff was the 
actual owner the stock question. the plaintiff the defendant 
executors entitled this dividend? Certain principles respect 
the declaration dividends, the ownership, and the payment thereof, 
are well established. 

has been held repeatedly that the actual owner corporate stock 
the time when dividends are declared entitled such dividend 
incident his ownership the stock. Brundage Brundage, 
483, 492; Hopper Sage, 112 530, 350, Am. St. Rep. 
771; Ford Snook, 205 App. Div. 194, 196, 199 630, affirmed 
240 624, 148 732; Matter Booth’s Estate, 139 Mise. 
253, 255, 248 264; Matter Wolfe’s Estate, 155 190, 
194, 279 605. And this although the dividends are payable at. 
future date. Matter Kernochan, 104 618, 624, 
149; Matter Booth’s Estate, supra; Matter Wolfe’s Estate, supra; 
Ford Snook, supra. The declaration dividends make the corpora- 
tion debtor its stockholders. Ehle Chittenango Bank, 
548, 549; Ford Snook, 205 App. Div. 194, 196, 199 630. 

Payment dividend the record owner the stock without 
actual notice the legal owner’s title thereto, protects the corporation 
204, 208; Personal Property Law, 164; Turnbull Longacre 
Bank, 249 159, 167, 163 135; Manufacturers’ Trust Co. 
Bank Yorktown, 156 793, 282 507. Corporation 
rules making dividends payable stockholders record stated 
date are for the convenience the corporation. Ford Snook, 205 
App. Div. 194, 196, 199 630, affirmed 240 624, 148 
732; Matter Wolfe’s Estate, 155 190, 279 605. 
has been stated that this does not affect the title the dividend. 
Ford Snook, 205 App. Div. 194, 196, 199 630. this case 
the dividend was declared prior the defendant’s transfer his 
stock, and the judgment entered verdict directed 
favor was reversed. 

The plaintiff asserts that the defendant Enterprise Foundry Com- 
pany wrongfully paid Mrs. Chambers its dividend $760 declared 
January 11, 1935. The resolution declaring the dividend directed that 
paid within days the stockholders record December 
31, 1934. paid Mrs. Chambers the dividend January 12, 1935. 
Mrs. Chambers was the record owner both December 31, 1934, and 
January 12, 1935. The plaintiff was the actual owner January 11, 
1935, when the dividend was declared. 


The defendant Enterprise Foundry Company urges that section 
the Stock Corporation Law, adopted 1930 (chapter 754, 2), 
makes the payment dividend mandatory the stockholder record 
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where the corporation has fixed the date for the determination stock- 
holders entitled receive any such dividend not more than days 
prior the date designated for such payment, and argues that inas- 
much the date fixed for the payment dividends was within days 
from January 11th and the record date stockholders was fixed 
December 31st, that payment the corporation Mrs. Chambers, 
who was the record owner December was mandatory. can- 
not approve this construction section 62. ascertain the meaning 
and the application the section, all its provisions must examined. 
The construction urged would legalize fixing the date for determining 
the record stockholders prior the date declaring the dividend, 
not more than days before the date payment. The section, 
its last sentence, provides that the directors may also prescribe period 
not exceeding days prior the payment the dividend, during 
which transfer stock the corporation books may made. 
This closed period during which transfer the books permitted, 
must necessarily after the act the directors prescribing it. 
the end this subsequent period which, being not more than days 
prior the date payment, the date which the ownership 
record determines who shall receive the dividend from the corporation. 
other words, period subsequent the resolution declaring the 
dividend, and not prior thereto. That being so, section gave 
authority the corporation defendant fix date for the determina- 
tion the record owner prior the date the resolution declaring 
the dividend. 

urged both plaintiff and the defendant executors that the 
act the defendant corporation fixing the time for determining the 
record owners entitled receive dividends, prior the date declaring 
the dividend, without authority and illegal. support this 
position, Jones Terre Haute Richmond Co., 196, 
cited. not find this case supports their contention. The defend- 
ant corporation passed resolution December 17th declaring dividends 
upon stock registered its books November 30th. The plaintiff’s 
stock was duly issued him December 16th. The corporation re- 
fused recognize his right dividends thereon. The court merely 
held that this stock duly issued the corporation after the record 
date, and which was outstanding the date the dividends were de- 
clared, was entitled share the dividends. does not hold directly, 
nor think indirectly, that was illegal fix the prior date for de- 
termining what persons should receive dividends. was illegal 
far excluded then issued stock from sharing the dividend. 

Section 164 the Personal Property Law provides that nothing 
article thereof shall construed forbidding the corporation (a) 
recognize the exclusive right person registered its books 
the owner shares receive dividends, and vote such 
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this section corporation may recognize the exclusive right 
person registered its books the owner shares receive divi- 
dends. This means, without question, person registered the time 
receiving such dividends. That Mrs. Chambers was registered 
December 31st did not protect the corporation paying her. She was, 
however, registered January 11th and January 12th, and, therefore, 
payment her was proper valid payment under the provisions 
section 164, provided the defendant corporation had notice the 
plaintiff’s claim ownership. The plaintiff failed establish such 
notice. The payment was right. The complaint against the Enter- 
prise Foundry Company must dismissed the merits, with costs. 

The defendant executors urge that the plaintiff may not recover 
herein the dividends received their testatrix, for the reason (1) 
that there was privity contract, and (2) that neither relation 
trust existed nor was there implied promise pay. have 
held that Mrs. Chambers rightfully received the dividend. 

That moneys are rightfully received does not establish they may 
legally retained. agent, lawyer, executor, may collect, but 
must also account. The very fact that, although money legally 
received without the owner’s consent, yet ultimately belongs an- 
other, creates obligation pay demand. 

The right the dividend depended upon ownership, not 
registering his certificate. Failure register did not divest his 
title. The rule governing the owner’s title dividends when declared, 
being established the courts, may not abrogated the act the 
corporation; nor may the custom particular corporation de- 
dividends change the established rule title, unless both buyer 
and seller contract with full knowledge the custom and impliedly 
adopt part their terms sale. 

The defendants’ testatrix selling her stock lost her right re- 
tain the dividend thereafter declared, against the purchaser, not 
only her immediate purchaser, but also any subsequent pur- 
chaser who might own the stock when the dividend should declared. 
her contract sale there was created implied promise pay 
over any subsequent purchaser the stock any subsequently de- 
clared dividend she might collect. When collected her, she held the 
dividend trust for such and owner. 

Roberts Ely, 113 128, page 131, 606, 607, 
the Court Appeals declared: ‘‘The action for money had and re- 
ceived the use another the form which courts common 
law enforce the equitable obligation. Whenever one person has 
his possession money which cannot conscientiously retain from an- 
other, the latter may recover this form action. privity 
contract between the parties required, except that which results 
from the circumstances. immaterial, also, whether the original 
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possession the money the defendant was rightful wrongful. 
sufficient that the duty exists his part, created the circum- 
stances, account for and pay over the These well- 
defined guiding principles, bulwarked the rule fairness and 
justice, clearly apply the controversy between the plaintiff and the 
defendant executors. The plaintiff entitled recover herein. 

hold that the plaintiff was the actual owner the stock 
January 11, 1935, the payment the dividend declared that date 
Mrs. Chambers, the record holder January 12, 1935, was received 
her for his benefit, and that entitled recover from her execu- 
tors the amount she then received, with interest from January 12, 1935, 
the date payment. 


NOTE SIGNED MAKE THINGS LOOK 
BETTER THE BANK EXAMINER 


First National Bank George West Brownson, Court Civil Ap- 
peals Texas, 106 Rep. 1076 


person, whose signature appears co-maker note held 
bank, will not permitted defend action the note, 
brought the the bank, saying that received 
consideration for signing the note but that signed the 
request the cashier because the bank was being examined and his 
signature would make possible for the note pass the bank ex- 
aminer’s 


Suit the First National Bank George West against 
Brownson and another. From judgment favor the named de- 
fendant, the plaintiff appeals. 

Affirmed part, reversed and rendered part. 

Lewis, San Antonio, and George West, for 
appellant. 

Miller, George West, for appellee. 


MURRAY, J.—Appellant, First National Bank George West, in- 
stituted this suit against Brownson and Frank Gibbens, seeking 
recover the amount principal, interest, and attorney’s fees due 
certain note, originally for the principal sum $1,727.09, signed 
Gibbens and Brownson, dated July 28, 1932, and payable the 
order First National Bank George West. 

The original payee the note became insolvent and was placed 


liquidation. The appellant herein was new bank organized for the 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §50. 
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purpose taking over the assets and liabilities the defunct bank 
and became the owner and holder the note sued herein after ma- 
turity. From the face the note appeared that Gibbens and Brown- 
son were comakers the note, but truth and fact Gibbens was 
the primary obligor the note. 

Judgment was rendered against Gibbens for the full amount 
principal, interest, and attorney’s fees due the note, from which 
judgment has not appealed, and, accordingly, that part the judg- 
ment will all things affirmed. 

Brownson pleaded that had signed the note the request and 
for the accommodation the bank, without any consideration passing 
him, and that was not liable therefor. 

The case was tried jury, and upon the jury’s answers the 
two special issues submitted them the trial court rendered judgment 
that the appellant bank take nothing against Brownson; and from 
that judgment the First National Bank George West has prosecuted 
this appeal. 

Brownson’s testimony was the effect that Gibbens owed the note 
the original bank, and that July, 1932, became necessary 
renew Gibbens’ indebtedness the bank; that the bank examiner was 
then going through the bank, and the cashier the bank requested 
Brownson sign Gibbens’ renewal note that might look better 
the bank examiner, which did, accommodation the bank. 
However, developed during the trial that Gibbens had previously 
renewed this note and that Brownson had signed the previous renewal 
the note comaker with Gibbens. 

The court submitted the following two special issues the jury: 


Issue Number One: you find from preponderance 
the evidence that defendant, Brownson, signed with his co-defend- 
ant, Frank Gibbens, the previous note which the note sued upon 
this cause was renewal? Answer ‘Yes’ ‘No’ you may find the 
facts be. Answer: ‘Yes.’ 

Issue Number Two: you find from preponderance 
the evidence that the defendant, Brownson, signed the note sued 
upon the request the bank’s cashier for the purpose making 
said note appear better for the bank the bank examiner? Answer 
‘No’ you may find the facts be. Answer: ‘Yes.’ 


The evidence clearly shows that July 28, 1930, Frank Gibbens 
was indebted the First National Bank George West (the old bank) 
sum $1,526.25. This indebtedness, together with delinquent 
interest, was renewed March 28, 1931, note signed both 
Frank Gibbens and appellee Brownson. July 28, 1932, the note 
sued herein was signed both Gibbens and Brownson renewal 
the prior note. 

The jury found their answer the first special issue that Brown- 
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son did fact sign the note March 28, 1931; which would seem 
destroy Brownson’s defense that signed the note sued only 
accommodate the bank. the jury, their answer the 
second special issue, found that Brownson executed the note sued 
the request the cashier the bank, for the purpose making 
said note appear better for the bank the bank examiner. Even 
though true that Brownson signed the note only for the purpose 
making the note appear better for the bank the bank examiner, 
would estopped plead this defense after the bank had become 
insolvent. Shaw (Tex. Com. App.) (2d) 967; 
Brand Korth (Tex. Com. App.) (2d) 285; Murchison 
Saxon (Tex. Com. App.) (2d) 288; Federal American Na- 
tional Bank Trust Company Scott (Tex. Civ. App.) 103 
(2d) 1064. 

Accordingly, the judgment the trial court, far denied 
recovery against Brownson, will reversed, and judgment here 
rendered favor appellant and against appellee the sum 
$1,962.21, together with interest thereon from the 10th day June, 
1936, the rate per cent. per annum until paid, and for costs. 


Affirmed part; reversed and rendered part. 


LOSS CASHING CHECK NOT COVERED 
FORGERY BOND 


Jacoby Casualty Surety Co. Hartford, Conn., City Court 
New York, 297 Supp. 105 


The plaintiff, retail tobacco dealer, cashed certified check for 
$1,450.82, charging per cent. for the service. The person cashing 
the check purchased one two cartons cigarettes from the plain- 
tiff the time the transaction. was later found that the cer- 
tification was forged and that there was account the drawee 
bank standing the name the drawer. was held that the 
plaintiff’s loss was not covered forgery bond issued the 
defendant company protecting the plaintiff against loss through 
taking any draft check ‘‘in exchange for property sold and 


Action Louis Jacoby against the Casualty Surety Com- 
pany Hartford, Conn. 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §650. 
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Judgment for defendant dismissing cause action 


the merits. 
Bernard Fliashnick, New York City, for plaintiff. 
John Tilney Carpenter, New York City, for defendant. 


NOONAN, J.—Plaintiff tobacconist selling cigars, cigarettes, 
and retail store located West 26th street, borough 
Manhattan, New York City. the rear the store separated from 
the front wire partition manufactures cigar called the Mid- 
land Club which sells the box. November, 1934, received 
from the defendant insurance company payment the stipulated 
premium bond indemnity which protected him for certain losses 
therein specified which might sustained through the receipt 
good faith exchange for property sold and delivered, checks 
drafts bearing forged signature the maker indorser forged 
This bond became effective November 15, 1934, and was 
for year. called ‘‘Depositor’s and/or Commercial 


Forgery Bond.’’ 
Since the action based this bond, its provisions far 


material read: 


indemnify the Insured against any losses, not 
exceeding the aggregate the amount hereinafter set forth, which 
may sustained through the receipt the Insured, good faith, 
during the term this bond, any the Insured’s offices covered 
under Indemnity Section exchange for property sold and de- 
livered and/or exchange for services rendered, any check draft 
drawn upon any Bank, any check draft drawn any 
corporation upon itself, any check written order direction 
pay sum certain money, drawn any public body upon itself, 
any warrants drawn any body: 

Upon which the signature the maker drawer (an exist- 
ing person, firm corporation), the certification acceptance 
the drawee shall have been forged, and/or 

Upon which any endorsement shall have been forged, and/or 

Which shall have been raised altered any other respect, 
provided not drawn lead pencil which not indelible. 

amount the Insured’s losses under Indemnity Section 
account any instrument received the Insured and the amount 
the Company’s liability such instrument shall deemed 
75% the insured’s pecuniary interest the instrument, such 
pecuniary interest determined the following: 

The amount paid for the property sold and delivered, fixed 
the time sold, and/or 

The amount paid for the services rendered, fixed the time 
rendered, and 

The amount cash, any, delivered against such instrument, 
over and above (a) and/or (b) immediately 

Another provision the bond contained the following: 

Upon discovery the Insured any fact in- 
probable loss here under the Insured shall, soon 
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practicable after the discovery, notify the Company writing the 
Company’s Home Office, giving all details then known the Insured. 
The Insured shall within sixty days (60) after such discovery file with 
the Company sworn proof claim which shall include, whenever 
possible, the instrument which the such claim. Any loss for 
which the Company may liable shall payable immediately upon 
receipt the Company sworn proof claim provided 


The present action brought recover $1,088.10 per cent. 
the amount check for $1,450.82, which March 1935, the 
plaintiff cashed for one Harry Wolter, whose real name was John 
Dennis. This check was brought the plaintiff while his store. 
was dated March 1935, and purported signed one Charles 
Bloom, payable the order Harry Wolter the sum $1,450.82 
full for the back the check appear the words, ‘‘In 
payment note dated February 1934, the sum $1,400 and 
interest from August 1934, March 1935.’’ The name Harry 
Wolter’’ was also indorsed the back the check. This check was 
drawn the Federal Trust Company Newark, New Jersey, and 
the front the check there appears purported certification that 
bank. Plaintiff deposited the check for collection the National 
Bank Trust Company New York. Six days thereafter plaintiff 
was notified the collecting bank that the maker had account with 
the drawee bank and that the certification was forged. was stipu- 
lated the trial that the rejection the check the drawee bank 
was valid for the reasons stated it. 

The issues this case which was tried before the court without 
jury are twofold. Defendant contends, first that the plaintiff’s 
alleged loss does not fall within the coverage the bond that thé 
plaintiff was engaged check-cashing business for profit himself 
and that consequently there was compliance with the terms the 
bond since the plaintiff’s failure receive the money the 
the check $1,450.82 was not ‘‘sustained through the receipt, 
good faith exchange for property sold and 
other point made the defendant that the plaintiff failed give 
the defendant proper proof loss within the terms the policy, 
which obligated the plaintiff notify the defendant company its 
home office, writing, soon practicable after the discovery the 
insured any fact circumstance indicating probable loss ‘‘giving 
all details then known the Insured’’ and within sixty days after such 
discovery file with the defendant ‘‘a sworn proof claim.’’ 

opinion both objections recovery this action must 
prevail. When the check for $1,450.82 involved the action was 
plaintiff testified that deducted $29.82 and gave the dif- 
ference ‘‘Wolter’’ cash. This deduction was made $28 for 
200 cigars the Midland Club make, cents apiece, and the bal- 


q 
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ance represented the price carton cigarettes. Dennis, alias 
Wolter, testified for the defendant and said that when the check was 
plaintiff told him that the check was drawn New Jersey 
bank would charge him per cent. the amount the check, 
$29 for cashing it. Wolter denied that received any cigars from the 
plaintiff the time the cashing, and testified that did not smoke 
cigars. Wolter said that the only merchandise received him was 
two cigarettes, which probably represents the cents 
difference. The testimony Wolter the extent the merchandise 
sold more credible. 

admitted cross-examination that charged premium 
for cashing out town checks and the deduction $29 exactly 
per cent. the amount the check. O’Keefe, the defendant’s adjuster, 
testified that plaintiff told him that had sold $50 worth cigars 
Wolter. All this evidence shows cleary that the plaintiff was more 
interested deriving profit from cashing the check than making 
sale merchandise. The only merchandise delivered Wolter was 
some cigarettes. The story that sold Wolter 200 cigars 
not true. This conclusion further supported the fact that 
his complaint (paragraph eighth) the plaintiff alleged that the time 
the check gave Wolter $1,450.82, the full amount the 
had sold merchandise any substantial amount, would 
have alleged it. That the real transaction between the plaintiff and 
Wolter was the cashing the check and not bona fide sale mer- 
chandise further shown the correspondence between the plaintiff 
and the defendant with reference the plaintiff’s claim under the 
policy. Nowhere any the letters sent the plaintiff there any- 
thing said about sale merchandise the plaintiff Wolter. 

The instance the check $1,450.82 was not the first transaction 
which the plaintiff had with Wolter. December, 1934, cashed 
for $4,500 for Wolter and charged him either per cent. 
three-quarters per cent. premium for cashing it. February, 1935, 
again cashed another check for $2,905 and exacted premium 
$29, per cent. the check. both instances, carton two 
cigarettes was delivered Wolter cover for the transaction. 
contains ten packages cigarettes. From all this evidence 
seems clear that the cashing the check involved this suit was 
not bona fide transaction within the meaning and intent the in- 
surance policy. The plaintiff was protected solely against loss which 
might sustained through the receipt the plaintiff, good faith, 
exchange for property sold and delivered, forged raised checks. 
The defendant intended insure only against damage suffered 
sale merchandise honest and genuine business transaction. 
Plaintiff was engaged check-cashing business, and the bond did 
not cover such business. The test not the plaintiff’s lack 
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edge the forgery. There proof that knew that the check 
for $1,450.82 was fraud, but there unmistakable evidence that 
was not acting good faith within the terms the policy, when 
cashed for Wolter. The small amount merchandise delivered 
Wolter was merely cover for check-cashing business, from which 
the plaintiff derived profit. 

There great force also defendant’s other contention that 
proper proof loss was not filed the plaintiff. The policy re- 
quired written proof detail the facts and circumstances surround- 
ing the loss. sworn proof claim was also necessary condition 
precedent recovery. The only proof loss submitted the plain- 
tiff was the letter April 15, 1935, which effect was merely notice 
claim the defendant, that had cashed check for $1,450.82 
drawn the Federal Trust Company Newark, J., which was 
returned his bank with notation that the certification the check 
was forgery. This notice was not sworn to, but merely acknowledged. 
did not contain the details the transaction relating the cashing 
the check. The policy required that the proof claim under 
oath. The acknowledgment the notice claim was not the same 
354; Western Assur. Co., App. Div. 550, 
650. 

There was waiver the defendant this essential requirement 
the policy. Plaintiff did not plead waiver his complaint 
was obliged do, intended rely upon it. The does not 
establish waiver, either express implied. The defendant was not 
called upon tell the plaintiff that his notice claim was defective. 
was for the plaintiff see that complied with all essential 
conditions the policy. That the defendant did not recognize the 
letter March 27th proper notice claim evident 
from its reply letter April 1st, which was said, ‘‘We have this 
time stopped our further investigation, for cannot say whether 
not your firm desire make definite claim under our policy for 
the further check mentioned your communication the amount 
$1,450.82. Should told you that your desire make 
firm and definite claim, then you must appreciate that our investiga- 
tion will conducted secure full and complete facts surround- 
ing the checks that very complete record may made for 
take with the District Attorney New York County and the De- 
partment Justice, United States, particularly where National Banks 
are 

Plaintiff was informed this letter that was his intention 
make definite claim should proceed accordance with the policy 
requirements. its letter April 18, 1935, the defendant company 


: 
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referred its letter April 1st and stated that denied liability with 
respect the check for $1,450.82. Both letters the defendant are 
plain their import for complete information whether 
was making claim, and for the full details thereof. The failure 
with the conditions the policy with respect proper writ- 
ten proof claim under oath itself bars any recovery. Wachtel 
Equitable Life Assur. Soc. United States, 266 345, 194 
850; City Bank Farmers Trust Co. Equitable Life Assur. 
United States, 246 App. Div. 256, 285 250. 

Judgment must therefore awarded the defendant dismissing 
plaintiff’s cause action the merits. Ten days’ stay execution 
and thirty days make case. 


REPRESENTATIONS BANK 
SELLING BONDS 


OFFICER 


Leichner First Trust Company Lincoln, Supreme Court Ne- 
braska, 274 Rep. 475 


honest expression opinion bank officer selling bonds 
customer, the effect that the bonds were ‘‘as good 
will not subject the bank liability for loss which the customer 
suffers result depreciation the value the bonds. 

this case appeared that July, 1929, the plaintiff pur- 
chased from the defendant bank $2,500 bonds deed 
trust which named the defendant bank trustee. The trust 
first lien upon hotel property Superior, Nebraska. 
negotiating the sale, the bank was represented assistant secre- 
tary. Apparently, the bonds depreciated value and the plain- 
tiff brought this action against the bank recover the amount 
his loss. The plaintiff alleged that the assistant secretary told him 
the time the sale that the bonds were ‘‘as good The 
court held that this was mere expression opinion the part 
the assistant secretary and, being honestly made, could not form 
basis liability the part the bank. Furthermore, the plain- 
tiff had knowledge the security back the bonds and appeared 
that had been purchasing bonds from the defendant bank over 
period twelve years. The plaintiff was thus not position 
contend that had relied completely upon the statement the 
assistant secretary quoted above. 

This decision somewhat similar the case Armstrong 
Citizens National Bank, Kentucky decision, published this issue 
the page 711. the Kentucky appeared that 
the customer purchased certain securities the advice the assist- 
ant cashier bank. The securities were not sold the bank 
but through dealer. The bank had knowledge the transac- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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tion whatever and was way interested it. also appeared 
that the assistant cashier received secret commission $150 for 
bringing the parties together. was held that there was lia- 
bility the part the bank for loss which the customer suffered. 


Action Jacob Leichner against the First Trust Company Lin- 
Nebraska. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Edward Fisher, Omaha, and George Craven, Lincoln, for 
appellant. 

Hall, Cline Williams, Lincoln, for appellee. 


TEWELL, plaintiff’s petition contains two causes 
action. each cause rescission oral contract sought. Fraudu- 
lent representations the part the defendant’s agent alleged 
have induced the purchase contracts involved. From verdict and 
judgment favor the defendant each cause, the plaintiff appeals. 

the contract involved the first cause, the plaintiff purchased 
from the defendant, July 1929, one bond the principal sum 
$1,000, and the contract involved the second cause pur- 
chased from the defendant, July 23, 1929, two bonds the total 
principal sum $1,500. Payment all bonds involved both causes 
secured deed trust which the defendant named trus- 
tee. This trust deed creates first lien upon the Nebraskan Hotel and 
the five lots upon which stands Superior, Nebraska. and the 
bonds were executed the Turner Hotel Company, corporation, for 
the purpose securing funds for the erection the above-mentioned 
hotel. The bonds secured this deed trust are real estate mortgage 
bonds that are made payable bearer, the principal sums which 
total the sum $60,000. One Andrew Suffa, assistant secretary 
the defendant company, acted agent the defendant the case 
each the two sales the plaintiff. The fraudulent representa- 
tions alleged are that Suffa told the plaintiff, the time each pur- 
chase, first, that ‘‘the bonds are good gold,’’ second, that ‘‘the 
security for the payment the bonds and, third, that ‘‘at 
any time the plaintiff wanted his money back had simply bring 
said bonds the company and that the defendant trust company would 
repurchase the same and give him back his money with interest and 
without any trouble difficulty representations 
Suffa other than the three above outlined are alleged have been 
fraudulent. addition these representations, all other elements 
fraud are pleaded. confidential relationship between Suffa and 
the plaintiff and intent existing the time each sale not per- 
form the promise repurchase are both alleged each cause. The 
reasons for recovery being identical each cause, the two causes are 
hereinafter discussed pleaded one cause. 


742 THE BANKING LAW JOURNAL 


The assignments error set forth the appellant’s brief are twenty 
number. these, two relate instructions given the court 
the jury, three the failure give the jury instructions requested 
the appellant, and the rest alleged error the admission evi- 
dence. complaint made account any exclusion evidence 
offered the appellant. Error the admission evidence giv- 
ing failing give instructions jury cannot constitute prejudicial 
error requiring new trial, the judgment rendered the only 
ment justified under the pleadings and the competent evidence intro- 
duced. Swindell Malone, Neb. 90, 129 180; Popejoy 
Burr, Neb. 52, 142 524; 908. Due the view take 
the pleadings and evidence this case, discussion any one 
the errors relied upon appellant for reversal the judgment 
the trial court becomes unnecessary. 

examination the testimony the plaintiff discloses that at. 
the time purchased the bonds involved knew that their payment. 
was secured mortgage new building Superior, Nebraska. 
had purchased bonds from the defendant various times from 1917 
1929. bond owned the plaintiff came due and was paid just 
prior July 1929. that date the plaintiff went the defend- 
ant’s place business deliver the bond that had been paid and 
receive the payment. desired reinvest this money other bonds 
and asked for mortgage bond bearing per cent. interest. His pur- 
chase bonds July 23, 1929, arose similar manner. testi- 
fied that Mr. Suffa, defendant’s agent who sold him the bonds, 
statements whatever relative the nature the building conveyed 
the trust deed, the cost thereof the value thereof. That the three 
representations above enumerated were made the time 
each sale shown the plaintiff’s testimony. The evidence discloses 
that the building was erected the year 1929 and the fore part 
1930 about $100,000. was opened for the transaction 
business April 14, 1930. evidence shows that the cost was other 
than reasonable amount. Circumstances surrounding the erection 
the hotel, such the population the city Superior, the location 
the hotel, and the number railroads and highways extending 
such city, fails disclose other than honest intent its erection 
and the sale bonds secured first mortgage thereon aid 
its erection. Interest upon all bonds seems have been paid promptly 
when due least the payment falling due December 1932. 
Under the shown the record, one could not reasonably 
find that Suffa the time the sale the bonds involved knew that 
the representations alleged, assuming that any all them were 
made, were false, that such representations were made positive 
statements without knowledge whether not they were true. 
say that the bonds were ‘‘good and that the security for 
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their payment was could not reasonably construed this 
case amount more than the expression opinion relating 
value. Actionable fraud may not predicated upon the expression 
mere opinion value honestly made, under circumstances that 
not give another the right rely thereon. Life Ins. Co. 
Rehlaender, Neb. 284, 129, Ann. Cas. 251; 1131; 
Albion Milling Co. First Nat. Bank Weeping Water, Neb. 
116, 638. The evidence does not show that Suffa knew that 
any said representations were untrue. made statement im- 
porting knowledge his part. For ought that the record shows, 
had full knowledge all facts existing the time the bonds were 
sold. The only evidence from which might determined that the 
alleged representations value the bonds were false the testi- 
mony one witness for the plaintiff the effect that, his opinion, 
the security for the bonds was not worth exceed $40,000 the time 
the sale the bonds, and the fact that payment interest upon 
the bonds became delinquent about three years after the bonds were 
purchased the plaintiff. The record shows condition which 
Suffa would justified believing that the bonds were ‘‘good 
gold’’ and that the security therefor was ‘‘good’’ the time the bonds 
were sold. The security for the payment the bonds very probably 
still good. The record does not show otherwise. action which 
relief sought account fraud, the burden alleging and prov- 
ing all the elements thereof upon the party seeking such relief. 

The plaintiff alleged his petition, and now claims, that con- 
fidential relationship between himself and Suffa existed, and that such 
relationship, when considered with the representations above enumer- 
ated and other facts established, entitles the plaintiff relief from 
his contracts. would unnecessarily extend this opinion detail the 
facts and relied upon establish such relationship. 
Suffice say that the record does not disclose any greater confi- 
dential relationship than commonly arises from long but not intimate 
acquaintance. Perhaps unequal business experience and education 
shown, but unequal mentality not shown. fiduciary relationship 
shown. When relief account fraud sought, the burden 
proving the existence any fiduciary confidential relationship, 
any footing, upon him who may allege such status, 
and the existence such status when proved does not change the 
position the burden proving the existence all elements fraud. 
Such status may sufficient cause fraud proved transaction 
inferred and thus place the burden going forward with the 
evidence upon the party charged with fraud. Miles Pike Mining 
Co., 124 Wis. 278, 102 555; 46. The phrases ‘‘burden 
proof’’ and ‘‘burden going forward with the evidence’’ should 
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case that casts upon the defendant the burden showing the fairness 
the contracts that plaintiff seeks rescind. 

contended the plaintiff that the alleged agreement re- 
purchase the bonds the sale price plaintiff’s election, with in- 
tention never perform, constituted fraud, entitling plaintiff relief. 
This contention was embodied instruction No. requested the 
plaintiff. has been held some courts that fraudulent representa- 
tions inducing sale that warranty the truth 
such representations are not such allow fraud predicated 
thereupon. Williams Transportation Line Darius Cole Transporta- 
tion Co., 129 Mich. 209, 473, 939. The reason 
given for such rule that the buyer conclusively presumed 
have relied upon the warranty, and that his relief must sought upon 
his contract. Whether not the alleged agreement repurchase 
would have like effect this action the other representations 
alleged need not deside. That fraud may predicated under some 
circumstances the making promise with then existing intent 
not fulfil such promise has been held this and other courts. 
Cerny Paxton Gallagher Co., Neb. 134, 110 882, 
1295. Assuming, but not declaring, that the agreement 
repurchase involved herein, made with then existing intent not 
perform, would basis which predicate fraud, look for 
proof the existence such intent. Sufficient cireumstances from 
which the existence such intent reasonably may inferred are 
not found the evidence. The evidence least consistent with 
non-existence such intent with the existence thereof. The 
law does not presume fraud. The defendant company not shown 
have been financially embarrassed. all times was able re- 
purchase. The evidence does not show that the defendant company 
any its agents had any knowledge any insolvency the maker 
the bonds. For ought that the record shows, the maker not in- 
solvent and may pay the bonds demand. other 
than subsequent refusal repurchase shown from which such 
intent might inferred. More than three years elapsed after the 
sale before demand for repurchase was made. severe financial de- 
pression had during those years. The evidence not suffi- 
cient warrant the jury finding such intent have existed. 
Maguire Maguire, 171 Minn. 492, 214 666, 215 522; 
1306. While statements found the opinion Federal Finance Co. 
Cass, 120 Neb. 834, 235 579, and other cases therein cited, 
might seem indicate that such evil intent could inferred from 
the mere fact nonperformance, examination those opinions 
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will disclose that existed other than that nonperform- 
ance from which such intent could inferred. 

The trial court would have been justified entering judgment for 
the defendant without the defendant introducing any evidence. The 
evidence the defendant did not aid the plaintiff making the proof 
necessary his recovery. Finding error prejudicial the rights 
the plaintiff, the judgment the trial court 

Affirmed. 


VIOLATION SMALL LOAN LAW 


Commonwealth Pennsylvania Loan Corporation, Superior Court 
Pennsylvania, 193 Atl. Rep. 141 


The Pennsylvania Small Loan Act 751) permits small 
loan companies charge per cent. interest per month loans 
$300. The law expressly provides that additional ‘‘fees, 
fines other charges’’ shall made. was held that charging 
attorney’s commission for collection addition the per cent. 
interest per month constituted violation the law and that the 
corporaion making such charge was guilty misdemeanor. 


Appeal No. 58, February term, 1936, from judgment and sentence 
Court Quarter Sessions, Wayne County, No. 24, January sessions, 
1936; Alfred Swoyer, President Judge. 

The Pennsylvania Loan Corporation was convicted violation 
the Small Loan Act 751 seq.), and appeals. 

Affirmed. 

James Rutherford and Rutherford, Rutherford Rutherford, all 
Honesdale, for appellant. 

Wilson Ames, Dist. Atty., and Emerson Howell, both Hones- 
dale, for the Commonwealth. 


JAMES, J.—Appellant was convicted and sentenced upon indict- 
ment containing two counts. The first count charged that, violation 
the Small Loan Act June 17, 1915, 1012, and its supplements 
751 seq.), charged fees and other charges addition 
the per cent. per month allowed said act; and the second 
count that attempted collect such fees and charges. 

Appellant, Pennsylvania corporation, was licensed, under the act 
per cent. per month. September 23, 1929, loaned Royal Buck- 
ingham and Jane, his wife, the sum $225, secured judgment 
note bearing interest the rate per cent. per month, ‘‘with ten 
per cent. added for collection Judgment was entered Octo- 
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ber 1930, the court common pleas Wayne county No. 303, 
June term, 1930, for the face the note with interest from September 
23, 1929, costs, and ten per cent. fees. Payments amounting 
$340, were made the note. praecipe Chester Garratt, 
appellant’s attorney, writs fi. fa. and sci. fa. were issued and served 
upon Royal Buckingham. the same day went appellant’s 
office and requested statement how much owed. the direction 
Hobert, treasurer the corporation, statement was pre- 
pared upon the stationery appellant and delivered Buckingham 
Robert Hobert, president the corporation, which showed the total 
amount due, February 11, 1936, $357.99, which included 
loan balance $150.73, interest, $170.71, sheriff’s and prothonotary’s 
and the following item: Fee (Garratt) $25 
Hobert testified that the items sheriff’s costs, prothonotary’s 
and attorney’s commission, were obtained telephone from the 
sheriff’s clerk; that called Garratt, who cut down the attorney’s 
fee $25; and that the only instructions given him Garratt were 
revive the note, and instructions were given issue execu- 
tion. Garratt testified that, his judgment, was advisable issue 
the fi. fa. and the sci. fa. 

its charge the court used the term ‘‘costs’’ the sense ‘‘fees, 
fines other charges,’’ contained the act and instructed the 
jury that sheriff’s costs and prothonotary’s costs were not such addi- 
tional costs were prohibited the act; but that attorney’s com- 
mission such additional cost, enures the benefit the pres- 
ent defendant. 

The principal question raised this appeal whether the attor- 
ney’s fee for collection fee, fine, other charge violation the 
act 1915. 

The act 1915, amended the Act June 1919, 375, 
2,7 755, authorizes any corporation that shall obtain license, 
provided the act, loan money sums $300 less and 
charge the borrowers thereof, for its use loan, interest rate 
not exceed three and one-half (34) per centum per month. fees, 
fines, other charges, either addition part the above 
specified interest, shall charged collected under any pretext what- 
soever.’’ section 759), every corporation that shall 
violate any provision this act, shall direct consent such vio- 
lation, shall guilty misdemeanor. construing this act, 
said Com. State Loan Corp., 116 Pa. Super. 365, 371, 176 516, 
518: ‘‘An act Assembly this character should receive inter- 
pretation favorable the borrower, and its provisions should not 
permitted waived any alleged agreement embarrassed 

There law Pennsylvania warrant the payment, costs 
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the cause, the fees counsel for professional services, the 
value the time bestowed, the amount expenses incurred 
party its preparation and trial, Winton’s Appeal, Pa. 77; Kauf- 
mann Kirker, Pa. Super. 201; but has been repeatedly held 
that written instrument for the payment money provision 
that the creditor shall recover certain percentage commissions 
the attorney, who retained him collect the debt, valid. This 
commission does not belong the attorney, but the 
collected costs, but must included the judgment. 
Daly Maitland, Pa. 384, Am. Rep. 457 (and therein 
cited). Such attorney’s commissions are rather the nature pen- 
alties than liquidated damages, and may reduced the discretion 
the court. Daly Maitland, supra; Lindley Ross, Pa. 629, 
944; Wilson al. Ott al., 173 Pa. 253, 23, Am. 
St. Rep. 767. 

Appellant its brief has recited, some length, the ingenious 
subterfuges evade the usury laws employed lenders money, 
prior the adoption the act 1915. Recognizing these evils, the 
Legislature passed the act, which enacted, doubtful un- 
language, that those who desired loan money the liberal 
interest rate per centum per month—seven times greater than 
permitted for the usual loan—could not, under any pretext whatsoever, 
collect any additional fee, fine, other charge. How the 
language the statute could more comprehensive, difficult 
For the ordinary loan, reasonable fee for the appraisal 
collateral offered would proper, but such fee licensee under 
the act would violation, the interest fixed the act was charged. 
attorney’s commission for collection would proper the 
ordinary loan, but such commission, addition the per cent. rate 
allowed the act, fee, fine, other charge violation the act; 
enures the benefit the lender, and becomes part the prin- 
cipal debt. our construction this act, should maintain the 
protection provided prevent any subterfuge which the small 
loan borrower with any additional fee, fine, or’ other charge 
except such are fixed law. Upon default payment 
note given under this act, the lender not entitled charge collect 
anything other than the money loaned, plus interest the rate 
per centum per month and legal costs. Any fees counsel incurred 
its should borne the lender just other litigants are 
required bear the preparation and trial suits. our opinion, 
the attorney’s fee was charge violation the statute. 

Assignment error relates the introduction the statement 
prepared and delivered the officers the corporation Royal Buck- 
ingham. This was the gist Commonwealth’s case establish that 
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appellant had attempted collect additional charges violation the 
act. This assignment overruled. 

Assignment complains the introduction amicable revival, 
which appellant’s officers had attempted have the Buckinghams 
execute, containing item $1.75 costs, being filing fee the 
original judgment. view the court’s ruling that the prothono- 
tary’s costs were not charge violation the statute, appellant 
suffered harm. Assignment the introduction evidence 
the praecipes for appearance counsel, and for the writs sci. fa. 
and fi. fa. This proof was also part orderly presentation 
Commonwealth’s case. 

find reversible error the court charging that the purpose 
the act was provide means whereby, certain class improvi- 
dent debtors might able obtain small loans proper se- 
curity guarantors’’; whereas, the act provides that loans may 
made ‘‘either with without exception was taken 
the error the close the charge, nor was raised the motion 
for new trial. Appellant stresses the point that the only violation 
charged was the attempt collect the commission. The act prohibits 
both the and the charging any fees, fines, other charges 
addition part the specified interest. 

Appellant earnestly argues that the Commonwealth failed present 
sufficient evidence warrant conviction. Conceding that originally 
appellant’s officer had not authorized the issuing execution its 
attorney, the evidence fully warranted the jury finding that the 
acts the attorney were acquiesced the president and the treas- 
urer appellant corporation. The treasurer knew that the attorney’s 
commission was charged the writs, received the information 
from the sheriff’s clerk, and included this commission the state- 
ment snbmitted the husband debtor, and also discussed the matter 
with the attorney, who directed the execution, result which the 
fee was reduced $25. The truth his explanation that the attor- 
ney’s commission was added because was charged the sheriff’s office 
was for the jury. The testimony fully warranted the verdict guilty 
under the indictment. 

The assignments error are overruled, and the judgment affirmed. 


